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THE Ne, 
NEW SCHOLASTICISM 


A Review or PHILOSOPHY 


Votume XXII JANUARY, 1948 Noumser 1 


THE REPUTATION OF ST. THOMAS AQUINAS 
AMONG ENGLISH PROTESTANT THINKERS 
OF THE SEVENTEENTH CENTURY * 


INTRODUCTION 


HALF-CENTURY after Henry VIII’s break with 
Rome, the old religion had been decisively defeated 

in England. It is true that there was still a large part of 
the English people that remained faithful to Rome, and that 
there were many others who sympathized with the old order 
rather than with the new. Catholic kings and queens were 


+ For many acts of help and courtesy during the preparation of this work 
I wish to thank Dom Bernard Theall, 0.S.B., Miss Elizabeth J. Barham, 
Miss Jean Marie Gillespie, Mr. Theodore Jaques, Miss Rosita Garcia, Miss 
Pauline Tillotson, and other members of the staff of the library of the 
Catholic University of America. I likewise wish to express my thanks to 
the staff of the Library of Congress for many courtesies at the library and 
for the use of books on interlibrary loan; to the librarians of Harvard 
University, the Johns Hopkins University, the Folger Shakespeare Library, 
the Peabody Institute of Baltimore, and Princeton University for the use 
of many works; to the Reverend George J. Cleaveland for the use of Donne’s 
Pseudo-Martyr at the Washington Cathedral Library; to the Henry Hunt- 
ington Library for a microfilm copy of Donne’s Essayes in Divinity, and 
to the University of North Carolina for a photostatic copy of The Catalogue 
of the Libraries of the Learned Sir Thomas Brown and Dr. Edward Brown. 
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to sit upon the throne of England in the succeeding century; ” 
the Catholic group was to decrease because of defections and 
by reason of persecution, but it was also to gain numerous 
and notable converts; Catholics were to suffer under the Stuarts 
and under Cromwell, as they had suffered under the Tudors; 
their hopes were to brighten at times, only to be darker at the 
end of the seventeenth century than at any time since the 
reformation. Yet despite any changes of hope and fortune 
that the seventeenth century was to bring, as the sixteenth 
century drew to a close, the church of England, by law estab- 
lished, was so firmly in control that it no longer regarded 
Rome as its foremost and most serious rival. That rival was 
seen to be the dissident groups that derived from Geneva and 
that were destined, in the person of Cromwell, to seize supreme 
power in the political as well as in the ecclesiastical realm. 
Hence when Richard Hooker was called upon to write The 
Laws of Ecclesiastical Polity,’ his task was recognized to be a 
refutation of puritanism rather than of Catholicism. ‘“ Hooker 


2 Queen Henrietta Maria, the wife of Charles I and the mother of Charles 
II and James II, was a French princess and a Catholic. Catherine of 
Braganza, the wife of Charles II, was a Catholic. Charles II himself was 
received into the Church on his deathbed. James II became a Catholic 
e. 1671, while still Duke of York. His first wife, the former Anne Hyde, 
daughter of the Earl of Clarendon, had preceded him into the Church. His 
second wife and queen, Princess Mary of Modena, who became the mother 
of Prince James Francis Edward (1688-1766), later known as the Old 
Pretender, was also a Catholic. 

It is interesting to note that Queen Mary (1662-1694), daughter of 
James II and Anne Hyde and wife of William of Orange, was the first 
English queen who was Protestant throughout life. She and her younger 
sister, later to be Queen Anne, were brought up as Anglicans and remained 
so. Queen Elizabeth professed Catholicism while her sister, Mary the 
Catholic, was on the throne. Anne of Denmark, wife of James I, was 
seemingly a convert to the Church. 

°Cf. John Keble, editor, The Works of ... Mr. Richard Hooker, 3 vols., 
6th edition, Oxford, At the University Press, 1874. Hooker lived from 
1554? to 1600. The Laws of Ecclesiastical Polity is made up of eight books, 
published as follows: I-IV, 1593; V, 1597; VI and VIII, 1651, and VII, 
1662. 


St. Thomas Aquinas and English Protestant Thinkers 3 


would not have been,” writes Cardinal Newman, “ but for the 
existence of Catholics and Puritans, the defeat of the former 
and the rise of the latter.”* As the Anglican thinker and 
spokesman, and therefore as a representative of a via media, 
he had a threefold task: to answer the voice of the Protestant 
left, which day by day grew increasingly bold and powerful; 
to answer the Catholic opposition; and to develop, as far as 
he could, a constructive doctrine in explanation of his own 
position. 

Although thinking and writing in this new field of Protestant 
ecclesiastical polity, Hooker no more thought and wrote in an 
entirely new intellectual world than did Marlowe and Shake- 
speare in writing their plays. The break that the reformers 
and humanists had made with their medieval past was great, 
but in the nature of things it could not be completed within a 
few decades, or even within a few centuries. They had attacked 
and disparaged the schoolmen, because the schoolmen were 
recognized as the intellectual defenders of orthodoxy. Yet for 
all these unceasing attacks, the works of the schoolmen did not 
disappear from library shelves, nor did the effects of their 
teaching disappear from the minds of men. Hence it is not 
surprising to find that Hooker, in working out his various 
tasks, drew in no small measure from the spokesmen of his 
intellectual forebears. For him it was natural and necessary 
to seek guidance from the great scholastics of the middle ages 


“The Idea of a University. London, Longmans, Green and Co., 1888, 
p. 311. 

On this a recent writer comments: “It should be added that of these 
two conditions which determined the writing of The Laws of Ecclesiastical 
Polity, the rise of the Puritans was decisive. The challenge of the Catholics 
was already receding into the background when Hooker began meditating 
his great work.” C. J. Sisson, The Judicious Marriage of Mr. Hooker and 
the Birth of The Laws of Ecclesiastical Polity. Cambridge, At the Uni- 
versity Press, 1940, pp. 2, 3. 

While admitting that Hooker is opposed to the Calvinists, his intense 
opposition to the Church of Rome and to many of its doctrines must not 
be minimized, 
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and from those who followed after them during the period of 
the renaissance. St. Bonaventure, John Duns Scotus, William 
of Ockam, Rhabanus Maurus, Cardinal Cajetan, Dominico 
Soto, and St. Robert Bellarmine are among the names that 
the reader meets. Most of all does Hooker rely on St. Thomas 
Aquinas. For Hooker, St. Thomas is “ the greatest amongst the 
” and his greatness is recognized even when his 


school-divines, 
doctrine is attacked. Hooker makes explicit use of the Summa 
Theologica,’ De Veritate® the commentary on Peter Lombard,’ 


and De Regimine Principum.* Moreover, in his controversy 
with Walter Travers, a puritan preacher of the time, he 
advances a defence of the studies and methods of the schoolmen.° 

Hooker’s use of St. Thomas, and also of other schoolmen, 
as the sixteenth century drew to a close was paralleled by the 
words of a contemporary thinker, less known both in their own 
time and in succeeding centuries. In his various works, John 
Case,*® an Oxford physician and philosopher, quotes St. Thomas 
and praises him highly. Thus he writes: 


Ego tamen meo iudicio optimos imitatus (inter quos duos prae 
eaeteris, honoris causa, nomino Thomam et Toletum) ad id centrum 
omnia delineabo, ut in hae thesi, et in omnibus (quas, divina ope fretus, 
sum tractaturus) vivum sine tedio, verum sine ullo verborum gyro 
attingam."! 


5i, 381, 2; iii, 16; iii, 580 

* iii, 90. 

87. 

iii, 367. 

® Answer to Travers, no. 16. iii, 585, 6. 

*° Case lived from c. 1550 to 1600. An Anglican clergyman, he became 
a Catholic, although he did not openly profess his faith. Although sus- 
pected of being a Catholic, he was unmolested because of his character and 
learning. Among Case’s works are the following: Summa veterum Inter- 
pretum in universam Dialecticam Aristotelis. London, 1584; Speculum 
Moralium Quaestionum in universam Ethicam Aristotelis. Oxford, 1585; 
Sphaera Civitatis: sive de Politia. Oxford, 1588; Ancilla Philosophiae, seu 
Epitome in 8 libros Physicorum Aristotelis. Oxford, 1599. 

1 Summa veterum, p. 1. 
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Yet Case thought it necessary to explain his choice of author- 
ities. At the end of his Speculum Moralium he indicates that 
he himself has not been misled by attacks made upon the school- 
men by humanists and reformers. At the same time, he indi- 
cates that others have been deceived, and that their rejection 
of St. Thomas and the schoolmen has been an unfortunate thing. 


. . . unum nune superest, ut id etiam intelligas, quosnam authores in 
hisce meis lucubrationibus sequutus fuerim. Horum nomina recensere 
non gravabor: In prima ergo classe Thomam, Eustratium et Boetium 
nomino. In secunda Fabrum, Buridanum, et Borreum. In tertia 
Odonem, Burleum, et suum Donatum: In postrema Iohannem de Celaia, 
Iohannem Scotum, et unum satis amarum fortasse nomine, subtilem 
tamen ingenio Gilbertum Crab: His ex recentioribus ac neotericis 
Petrum Martyrem, Danaeum et Theodorum Zwingerum addidi. Si 
mireris, cur tot spinosos, barbaros, et obscuros, qui in primo nominantur 
loco, perlegerim, respondeo ut olim Lucius Crassus de Ennio (quem 
semper manibus trivisse dicitur) me in istorum sterecore aurum invenisse. 
Nam ut sub aurea veste aliquando simiam, ita sub sordido pallic 
aliquando gemmam sapientiae videas. Mallem ergo virum carentem 
voce, quam vocem carentem arte. Non enim in verborum sono, sed in 
rerum ipsarum sensu vera consistit sapientia : at sapientiam profecto 
tenuerunt isti. Quare ut laboriosi artifices non sunt contemnendi, qui 
non in suum sed in totius Reipub. usum ex altissimis visceribus terrae 
aurum adhue rudius, gemmasque luto fortasse obsitas effoderunt, ita 
quidem isti literatissimi viri qui in studio exhaustis proculdubio viribus 
effossas nobis gemmas bonarum artium dederint pro asinis et manicipiis 
naturae certissime non haberentur. Multi hodie cum audiunt nomen 
Thomam supercilia statim contrahunt, et distorquent labia, sed si isti 
serio unam vel alteram quaestionem in illo sine praeiudicata sententia 
legerint, detracta palea purissimum granum, sublata scoria aurum 
splendidissimum forsan se invenisse dixerint. Ex illo et aliis quos 
notavi, ut vides studiose lector, summam omnium quaestionum in 
Ethicis contraxi, et ut Gemmarius rudiore lima ne rubigo appareat, 
perpolivi.12 


The words of both Hooker and Case with regard to St. 


12 Peroratio ad Lectorem. 
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Thomas Aquinas are prophetic of his reputation in the new 
century and of the uses to which various thinkers would put 
the vast storehouse of his thought. The seventeenth century 
opens with the pre-eminence of Aquinas among scholastic 
thinkers recognized in widely differing circles and with his 
works known and available to students. There is as well a 
disposition upon the part of many of them to make a practical 
use of his writings, either directly or by way of commentators 
and from the writings of others who quote him. As will be 
seen, the purposes for which he is used vary with different 
writers and with the situations that these authors had to face. 
These varying purposes and uses add to the interest of the 
problem. 

It is therefore the purpose of the present work to investigate 
the works of certain representative English Protestant thinkers 
of the seventeenth century and to determine from them what 
was the reputation of St. Thomas Aquinas in their time. Men 
of widely different types have been chosen: bishops of the 
established church, such as Joseph Hall, Lancelot Andrewes, 
John Bramhall, Jeremy Taylor, John Pearson, Edward 
Stillingfleet, and Symon Patrick; John Donne, in whom are 
found so many diverse and conflicting elements; King James I, 
“the British Solomon”; Thomas Hobbes, anti-Aristotelian, 
materialist, and determinist; Robert Burton and Sir Thomas 
Browne, in whom literature, philosophy, science, and countless 
other interests meet ; William Chillingworth, perhaps the pivotal 
figure in the Anglican theology of his time; the Cambridge 
Platonists; Nathaniel Culverwel, Richard Baxter, John Norris, 
and others. 


In quoting these men, I have in large part limited myself 


to passages that give explicit statement of the author’s attitude 
towards St. Thomas. I have not attempted to display the 
complete use made of St. Thomas’s works by these writers. 
I have sought rather to show from their pages what his repu- 
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tation as a man and thinker was in their eyes and in their 
society. In certain instances biographical notes introduce the 
authors cited. These notes have been added either because the 
writer is today not generally known or because, as in the case 
of John Donne, a brief account of his career will throw needed 
light upon his attitude towards Aquinas.** 


I. 


JounN DonNE 


John Donne (1572-1631), poet, theologian, preacher, contro- 
versialist, and dean of St. Paul’s cathedral in London, was born 
into one of the most Catholic families in England: he sprang 
from the Mores, the Rastells, the Clementses, and the Heywoods. 
St. Thomas More was his great-great-granduncle; William Ras- 
tell, More’s nephew and later his editor, was his great-grand- 
father; Thomas Heywood, the dramatist and epigrammatist, 
who suffered for his faith under both Henry VIII and Elizabeth, 


was his grandfather; his mother was well known for her 


devotion to the old religion; two uncles, Jasper and Ellis 
Heywood, were members of the Society of Jesus, as were two 
cousins, Henry and Thomas More, all of whom suffered exile 
and other hardships; Dame Gertrude More, O. S. B., the mystic, 
was a cousin; his younger brother, Henry, died of fever at the 
age of nineteen in Clink prison in London, where he had been 
thrown for harboring a secular priest named William Harring- 
ton.** In addition to these, there were among his ancestors 


18 The following editions of St. Thomas have been used: Summa Theologica 
and Summa contra Gentiles, Rome, Forzani et S., 1894; Opuscula Selecta, 
Paris, P. Lethielleux, 1881; commentaries on Sacred Scripture and Peter 
Lombard, the Vivés edition of the Opera Omnia, Paris, 1872-1880. 

For the life of Donne cf. Izaak Walton, The Lives of John Donne, 
Richard Hooker, George Herbert & Robert Sanderson. London, Oxford Uni- 
versity Press, 1927; Edmund Gosse, The Life and Letters of John Donne, 
2 vols., London, William Heinemann, 1899; Augustus Jessopp, John Donne, 
Boston, Houghton, Mifflin, 1897; Michael Francis Moloney, John Donne, His 
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and relations still others who suffered for the faith. John 
Donne himself could well say that “no family (which is not 
of farre greater extent, and greater branches), hath endured 
more in their persons and fortunes, for obeying the teachers of 
Romane Doctrine, than it hath done.” * 

Donne was given a Catholic training at home, perhaps at 
Louvain and Malines, where Thomas Heywood was living in 
exile, and, as far as might be, at Oxford and Cambridge uni- 
versities. In 1584 he and his brother entered Hart Hall, long 
a refuge at Oxford for Catholic students. It is probable that 
he transferred in 1586 to Cambridge, there to find an atmos- 
phere even more hostile to his religion. The further events 
in his education are obscure, but in the spring of 1591 he was 
in London preparing for the law, and in May, 1592, he was 
admitted to Lincoln’s Inn. It was in the following year that 
his brother Henry died in prison. 


John Donne was not of the stuff of which martyrs are made. 
He was a man of splendid talents, ambitious, and handsome, but 


sensual, neurotic, and unstable. His satires, some of them 
composed as early as 1593 and 1594, show him to be precocious 
in vice as well as in learning and in mastery of words. The 
world in which he lived, the circles in which he moved, and, 
we may suppose, the ambitions that he set before himself were 
all hostile to the faith in which he had been bred. His 
-coreligionists were marked men and for them no great worldly 
careers lay open. A life of unrestrained sexual indulgence 
could not be reconciled with the demands of the Church. Hence 
it is probable that Donne first ceased to practise his religion 
in London and in the course of adventure and travel at sea and 


Flight from Mediaevalism, Urbana, IIll., The University of Illinois Press, 
1944. 

15 Pseudo-martyr. Wherein out of Certaine Propositions and Gradations, 
This Conclusion is euicted. That Those Which Are of the Romane Reli- 
gione in this Kingdome, may and ought to take the Oath of Allegeance. 
London, Printed by W. Stansby for Walter Burre, 1610. 
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on the continent. A more formal break must have come in 
1597 when he was appointed secretary to Sir Thomas Edgerton, 
Lord Keeper of the Great Seal and Lord High Chancellor. 
Misfortunes came upon Donne with the first years of the 
new century. Because of his duplicity in marrying secretly 
the young niece of his employer, he lost his position and spent 
some time in prison. His fortune dissipated, and burdened 
with a wife and with a growing family, and living on the 
charity of friends, Donne more than once contemplated suicide.*® 
A new career was imperative. It began in 1605, when he aided 
Thomas Morton, later bishop of Durham, in the composition 
of anti-Catholic pamphlets. It continued with Pseudo-Martyr, 
written, according to Walton, at the command of King James I 
himself. Further progress was made in 1610 with Ignatius 


17 


His Conclave," an attack upon the Jesuits. Donne’s worldly 


fortunes were now mending. He still worked and hoped for 
secular preferment, but none was offered to him. The con- 
dition for advancement was ordination as a minister in the 
church by law established, and to this, after various refusals 
and delays, Donne finally came. Ordained early in 1615, his 
state of mind at that time is revealed in a letter written to a 
friend in the April of the same year. 


16 Biadavaros. A Declaration of that Paradoze, or Thesis, that Selfe- 
Homicide is not so Naturally Sinne, that it may never be otherwise. 
Wherein The Nature, and the extent of all those Lawes, which seeme to be 
violated by this Act, are diligently surveyed. . .. London, Printed for 
John Dawson, c. 1644. This work was probably written in 1608. Cf. 
Geoffrey Keynes, A Bibliography of Dr. John Donne, Cambridge, At the 
University Press, 1932, p. 68. Against the belief of Jessopp (op. cit., p. 62) 
that Donne never entertained the thought of suicide, Donne himself writes: 
“, . . Whensoever any affliction assailes me, mee thinkes I have the keyes 
of my prison in mine owne hand, and no remedy presents it selfe so soone 
to my heart, as mine own sword.” P. 18. 

17 Conclave Ignati: Sive eius in nuperis inferni comitiis Inthronisato... 
Omnia Duobus Angelis Aduersariis, qui Consistorio Papali, €. Collegio 
Sorbonae praesident, dedicata. Cf. Ignatius His Conclave or His Inthronisa- 
tion in a Late Election in Hell. Reproduced in facsimile from the edition 
of 1611 with an Introduction by Charles M. Coffin. Published for The 
Facsimile Text Society by Columbia University Press, 1941. 
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I will not, nor need you, compare the religions. The channels of 
God’s mercies run through both fields; and they are sister teats of His 
graces, yet both diseased and infected, but not both alike .. . the 
Roman profession seems to exhale, and refine our wills from earthly 
drugs and lees more than the Reformed, and so seems to bring us 
nearer Heaven; but then that carries heaven farther from us, by making 
us pass so many courts, and offices of saints in this life, in all our 
petitions, and lying in «, painful prison in the next, during the pleasure, 
not of Him to whom we go, and who must be our Judge, but of them 
from whom we come, who know not our case.1® 


Preferment, honor, fame, and wealth came to John Donne 
in the sixteen years that remained of his life. He developed 
into a superbly eloquent preacher. As his hearers expected, 
he was unrelenting in his attacks on Rome. He became more 
and more independent in his judgments as to what was to be 
believed and done as necessary for salvation. Yet all the while 
he was obsessed by thoughts of death and the hereafter. Cancer 
gnawed at his body and something akin to cancer at his mind. 
We can speculate as to what sometimes must have passed 


between him and his ‘ 


‘aged mother—who now lived, not with- 
out some scandal, in the Deanery itself . . . a persistent 
Papist ” *° and who survived her famous son. We can wonder 
still more about what passed through his labyrinthine mind 
as he looked out over the men and women to whom he preached 


and as he thought within himself of death and judgment and 


hell-fire. Was he thinking and asking himself again a question 
that he had put in his youth, 


But how shall I be pardon’d my offence 
That thus have sinn’d against my conscience? ?° 


Except for the very greatest, few figures in the literature of 


18 In Gosse, op. cit., ii, 78-79. 

1° Gosse, op. cit., ii, 247. 

2° Satire I, ll. 65, 66. Cf. E. K. Chambers, editor, Poems of John Donne, 
% vols., London, 1896, ii, 178. This edition of the poems is used throughout 
this article. 
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seventeenth-century England have been so widely discussed as 
John Donne. He was a poet of unique and splendid genius, 
and he was as well as master of certain types of prose. Born 
and bred in the old religion, he became an official of the new 
and a bitter opponent of the Church for which his family had 
suffered so long, so grievously, and so nobly. He represents 


within himself, both in his career and in his writings, his two 
worlds. Everywhere John Donne shows the marks of the 
older thought and values that formed him and of the newer 
ways that he accepted and helped to advance. In all his 
writings Donne illustrates this presence of the old side by 


side with the new. The names and ideas of the schoolmen 
and of the great sixteenth- and seventeenth-century Catholic 
theologians, philosophers, and commentators are everywhere 
encountered in his work. Sometimes their doctrines are cor- 
rectly understood, accurately reported, and used with respect. 
At other times they are misunderstood or attacked. Donne, 
it must be remembered, was an amateur theologian, largely 
self-taught and certainly self-interested. But from his first 
years as a writer he shows acquaintance with scholastic thought 
and with the greatest of the schoolmen. This appears in his 
poems, both early and late, in his polemical writings, and in 
the 3000 pages of his sermons. 

In Satire 1, written when Donne was in his early twenties, 
he refers to Aristotle and, we may say, to St. Thomas, although 
not by name. 

Consorted with these few books, let me lie 
In prison, and here be coffin’d when I die. 


Here are God’s conduits, grave divines, and here 
Nature’s secretary, the philosopher.”* 


*1 Ll. 3-6. Chambers, op. cit., ii, 175. In Satire IT, ll. 34-36, there is an 
interesting reference: 
Who with sins of all kinds as familiar be 
As confessors, and for whose sinful sake 
School-men new tenements in hell must make. 
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In the thirteenth stanza of A Intany, written about 1610, he 
celebrates the doctors. 


Thy sacred academy above 
Of doctors, whose pains have unclasped, and taught 
Both books of life to us—for love 
To know Thy Scriptures tells us, we are wrote 
In Thy other book—pray for us there, 
That what they have misdone 
Or missaid, we to that may not adhere. 
Their zeal may be our sin. Lord, let us run 
Mean ways, and call them stars, but not the sun.?? 


Frequently throughout the poems are passages based on St. 
Thomas and other schoolmen. Thus in the Elegy on the Lady 
Markham, are hard-wrought lines that have a Thomistic source. 


Then our land waters, tears of passion, vent; 
Our waters, then, above our firmament.?* 


So also it is illustrative of Donne’s art to watch how he can 


180. 

23 ii, 86. Cf. Herbert J. C. Grierson, The Poems of John Donne. Oxford, 
At the Clarendon Press, 1912. Prof. Grierson points cut Summa Theologica, 
1, 68, 2, c, as a source for this conceit. Cf. vol. 11, passim for references 
to the Summa Theologica that illustrate Donne. Prof. Grierson writes: 


Donne was steeped in Scholastic Philosophy and Theology. Often 
under his most playful conceits lurk Scholastic definitions and distine- 
tions. The question of the influence of Plato on the poets of the 
Renaissance has been discussed of recent years but generally without a 
sufficient preliminary inquiry as to the Scholastic inheritance of these 
poets. Doctrines that derive ultimately, it may be, from Plato and 
Aristotle were familiar to Donne and others in the first place from 
Aquinas and the theology of the Schools. (ii, 4, 5). 

For discussion of the medieval element in Donne’s work cf. Mary Paton 
Ramsay, Les doctrines médiévales chez Donne le poéte métaphysicien de 
VAngleterre, 2nd ed. London, Oxford University Press, 1924; Michael 
Francis Moloney, op. cit.; Theodore Spencer, ed., A Garland for John Donne 
1631-1931. Cambridge, Harvard University Press, 1931; cf. also Evelyn M. 
Simpson, A Study of the Prose Works of John Donne. Oxford, at the 
Clarendon Press, 1929; and C. M. Coffin, John Donne and the New Phi- 
losophy. New York, Columbia University Press, 1937. 
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take a commonplace of scholastic mora] and legal doctrine and 
put it to his poetic purpose. 


... oaths made in reverential fear 
Of Love, and his wrath, any may forswear.*4 


So also he can write: 


O wrangling schools, that search what fire 
Shall burn this world, . . .75 


In Bubavaros,”® his attempt to justify suicide, Donne quotes 


countless authors, many of them scholastics. As is evident 
from the nature of the book and from its title, Donne departs 
from the doctrine of St. Thomas on this subject. Yet he speaks 
of Aquinas with respect and cites him thirty times. Most of 
the quotations are from the Summa Theologica, but there are 
also citations from the commentary on Peter Lombard and 
from that on St. John’s gospel. An interesting passage reads: 


And therefore S. Thomas, a man neither of unholy thoughts, nor of 
bold or irreligious or scandalous phrase or elocution (yet I adventure 
not so farre in his behalfe as Sylvester doth), [that it is impossible that 
hee should have spoken any thing against faith or good manners, |] 
forbeares not so say, [That Christ was so much the cause of his death, 
as he is of his wetting which might and would not shut the windowe, 
when the raine beats in].?? 


In Pseudo-Martyr, a work dedicated to King James I, and 
perhaps written at his request, Donne likewise relies upon 


241, 5. Woman’s Constancy, ll. 5, 6. 

253,20. A Fever, ll. 13, 4. Cf. In IV Sent. 47, 2, 1, et seg. and Summa 
Theologica, Suppl. III, 74, 3. 

*6 This work was published after Donne’s death by his son, whom Anthony 
& Wood describes as an “atheistical buffoon.” “Donne was unwilling 
either to publish or destroy this curious and characteristic product of his 
brain, and it was therefore handed around to his friends in manuscript.” 
Keynes, op. cit., p. 68. The imprimatur is dated Sept. 20, 1644, but it was 
not published until 1646. 

190. 
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St. Thomas. He takes his definition of martyrdom from the 
Summa Theologica: 


We speake of Martyrdome now, in the proper and restrain’d sense 
and acceptation, that is, of Consuwmmate Martyrdome, and so, as 
Aquinas takes it, when he sayes, Mors est de ratione Martyrii.*® 


Certain other quotations from St. Thomas are also of interest. 
Thus Donne writes: 


Aquinas cites this, out of Maximus, The Catholique faith is the 
mother of martyrdome. And he explicates it thus, That though martyr- 
dome be an act of fortitude and not of faith, yet as a ciuill man will 
be valiant to defend Iustice, as the Obiect of his valour, so doth a 
Martyr, faith.?® 

Thus dooth Aquinas argue against a farre better Title to martyrdome, 
than this is: Though virginity be more pretious then life, yet if a 
virgine shold be condemned to be deflowered, Occasione fidei Christianae, 
because she was a Christian, though all these conditions, which we noted 
in our Saviours prohibition, and instruction, concurred in her case. 
That she were no busie body in provoking, That she were persecuted, 
and that iniustly, And with relation and despite to Christ, and so she 
suffered as a Christian, yet, saies he, this were no Martyrdome.*® 


Donne also quotes the Summa Theologica on conscience,™ 
on the interpretation of Sacred Scripture,* on the priesthood,** 
and on obedience.** 

As in other works, so also in Pseudo-Martyr Donne makes 
use of various schoolmen in addition to St. Thomas. He refers 


to Francisco de Vitoria: . in the Romane Church a great 


Doctor of eminent reputation there.”** Carbo, “a good 


28 P. 195. Cf. Summa Theologica, II-II, 124, 4. Donne also refers to the 
same passage for a wider use of the term. 

29 P. 204. Summa Theologica, II-II, 124, 2, ad 1. 

8° P, 213. Summa Theologica, II-II, 124, 4, ad 2. 

31 P, 237. Summa Theologica, I, 179, 13, e. 

32, P. 388. Summa Theologica, II-II, 11, 2, ad 2. 

83 P. 84. Summa Theologica, I-II, 105, 1, 4. 

84 Pp. 179 and 194. Summa Theologica, II-II, 104, 5, ad 3. 


] 
° 
. 
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Summist,” and his Summa Summarum are quoted,*’ as are 


Emmanuel Sa; Lainez, Bellarmine, Cajetan, and Azorius, 


among others. Yet Donne is making an attack upon the 
Church and he cannot refrain from an attack upon the school- 
men, both early and late, to whom he owes so great a debt. 
Thus he writes: 


So certainely the Arguments and bookes of the Friars, and Schoole- 
men of the Romane Church, which is the Arsenall from whence the 
Iesuites prouide and furnish themselues, haue as much force against 
the truth, as the subtilties of the Iesuites, but that these men are by 
their Rule and Constitutions, apter for conueyance and iusinuation, 
then the dull cloysterall Monkes can be . . . for the Schoolemen out 
of an ignorance of danger, hauing neuer come to hand-blowes would 
venter vpon any piece of seruice, and any employment, and pierce 
through and spie euen into Gods secret Cabinet of his Essence and 
his Counsails, as a fresh Souldier will goe with alacrity to any breach.*® 


In the Essayes in Divinity * Donne places St. Thomas 
Aquinas even before St. Augustine. He has been reflecting 
on Genesis, I, 1, and after quoting God’s “ beloved servant 
Augustine’s word,” he continues: 


But another instrument and engine of Thine, whom thou hadst so 
enabled, that nothing was too minerall nor centrick for the search and 
reach of his wit, hath remembered me; That it is an Article of our 
Belief, that the world began. And therefore for this point, we are not 
under the insinuations and mollifyings of perswasion, and conveniency ; 
nor under the reach and violence of Argument, or Demonstration, or 
Necessity, but under the Spirituall, and peaceable Tyranny, and easie 
yoke of sudden and present Faith. Nor doth he say this, that we should 
discharge our selves upon his word, and slumber in a lazy faith; for no 
man was ever more endeavourous than he in such inquisitions; nor he 
in any more then this point. But after he had given answers to all the 


37 Pp. 229, 237, 238. 

8° Pp. 140, 1. 

3° Hssayes in Divinity; By the late Dr. Donne, Dean of St. Paul’s. Being 
Several Disquisitions, Interwoven with Meditations and Prayers: Before 
he entered into Holy Orders. Now made publick by his Son J. D. Dr of the 
Civil Law. London, Printed by T. M. for Richard Marriot, 1651. 
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Arguments of reasonable & naturall men, for a beginning of this world; 
to advance Faith duly above Reason, he assigns this with other Mysteries 
only to her comprehension. For Reason is our Sword, Faith our Target. 
With that we prevail against others, with this we defend ourselves. 
And old, well disciplined Armies punished more severely the loss of 
this, then that.*° 


Likewise in the Hssayes in Divinity Donne quotes Aquinas on 
the relation of studiousness to the virtue of humility,** on 
mercy,*” on the relation of the Old Law to the New,** on 
creation,** on the divine essence,** and on other subjects. 

Throughout his sermons ** Donne likewise makes large use 
of St. Thomas Aquinas, as he does of many other schoolmen, 
both medieval and later. In an early sermon he not only 
acknowledges his debt to the schoolmen but also rebukes those 
ministers who resort to later and weaker sources. 


For we steal our preferment, if we bring no labour, nor learning to 
the service; and we steal our learning, if we forsake the fountains, 
and the fathers, and the schools, and deal upon rhapsoders, and com- 
monplaces, and method-mongers.** 


Among prereformation writers Donne quotes St. Bonaven- 
ture, St. Bernard, Thomas Bradwardine, St. Anselm, Hugh 
of St. Victor, Peter Lombard, Tostatus, and Durandus; among 


later writers Cajetan, Bellarmine, Estius, Hosius, Maldonatus, 


Baronius, Clavius, Arriba, Vossius, Gregory of Valentia, 


*° Pp. 26-29. Cf. Summa Theologica, II, 46, ll. 1-8. Also the opusculum, 
De Aeternitate Mundi contra Mumurantes. In his poem To the Countess 
of Bedford, Donne writes, “ Reason is our soul’s left hand, faith her right.” 

41 P. 3. Cf. Summa Theologica, II-II, 160, 161, and 166. 

42 Pp. 142, 143. Summa Theologica, II-II, 30, 2, ec. 

** P. 206. Summa Theologica, I-II, 91, 5, and in various other places. 

44 Pp. 27, 28, and 30; Summa Theologica, II, 36, 2. 

4 Pp. 44-47. Summa Theologica, I, 13, 1; also I, 8 and 11. 

4° Henry Alford, editor, The Works of John Donne, D.D. With a Memoir 
of His Iife. 6 vols. London, John W. Parker, 1839. 

‘7 Sermon CXXXII. Alford, v, 366. This sermon was preached at White- 
hall on Feb. 20, 1616-17. 
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Coster, Prateolus, Salmeron, Lorinus, Cornelius a Lapide, Zam- 
branus, Cano, Petavius, Mariana, Castro, Escalante, Carbo, and 
Tanner. As in Donne’s other works, so also in the sermons 
these authors are used for various purposes. Frequently Donne 
speaks favorably of a Catholic author when he can be used to 
advantage. Thus Estius is described as “ that great professor, 


” 48 and Tostatus as “ that great author, 
99 49 


and reader in divinity, 
and bishop in the Roman church, Abulensis. 

Among Donne’s references to St. Thomas in the sermons 
one is of peculiar interest in view of Donne’s own past. On 
Nov. 19, 1627, he preached at the marriage of Lady Mary, 
daughter of the Earl of Bridgewater, who thirty years before 
had been one of his companions in arms in the naval expedition 
against Spain. The bride’s grandfather was Sir Thomas Edger- 
ton, who had dismissed Donne from his place as secretary a 
quarter of a century earlier. Wishing to pay the old man a 
compliment Donne said: 


. and such a Thomas may have governed a family, as shall, by way 
of example, teach children, and children’s children more to this purpose, 
than any Thomas Aquinas can.*° 


Donne makes use of Aquinas on many widely different 


theological and philosophical subjects. Among these are the 


infinite merit of Christ’s sacrifices, the number of the angels, 
the torments of the damned, the meaning of St. Paul’s phrase 
angelus Satanae, despair, man’s natural knowledge of God, the 
nature of the acts of the will, order, cognitio matutina et vesper- 
tina, and joy. Thus he writes of grief over misfortune in this 
way: 

Now, if we be not affected with God’s judgments, if we conceive not 

‘8 Alford, iii, 435. 4° Alford, iv, 287. 

°° Alford, iv, 3. The bride was married to Lord Herbert of Castle Island, 


later and better known as Lord Herbert of Cherbury. Both he and his 
brother George Herbert were close friends of Donne’s. 
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a sorrow for them, or the cause of them, our sins, God is angry; will 
he be angry too, if we be not glad of them, if we do not rejoice in them? 
Can this sorrow and this joy consist together? Very well. The School 
in the mouth of Aquinas gives instances; If an innocent man be con- 
demned, Simul placet ejus justitia, et displicet afflictio, I congratulate 
his innoceney, and I condole his death both at once. So displicet mihi 
quod peccavi, et placet quod displicet; I am very sorry that I have 
sinned, but yet I am glad that I am sorry.*! 


Discussing our natural knowledge of God, Donne refers to St. 


Thomas’s doctrine that the proposition ‘‘ God exists” is of itself 
self-evident, although he is not clear as to the complete and 
exact statement that Aquinas gives to his position. 


Now the sight of God in this text, is the very knowledge of God, 
to see God, is but to know that there is a God. And can man as a 
natural man, do that? See God so, as to know that there is a God? 
Can he do it? Nay can he choose but to do it? The question hath 
divided the School; those two great, and well known families of the 
School, whom we call Thomists and Scotists: the first say, that this 
proposition, Deus est, is per se nota, evident in itself, and the others 
deny that; but yet they differ, but thus far that Thomas thinks it is so 
evident, that man cannot choose but know it, though he resist it; ... 
Man may, says Scotus, man must, he cannot choose, says Thomas, man 
hath seen God, says the Holy Ghost.5? 


Donne makes use of the scholastic phrases natura naturans 
and natura naturata, afterwards taken over by Spinoza. 


I can comprehend naturam naturatam, created nature, but that natura 
naturans, God himself, the understanding of man cannot comprehend. 
I can see the sun in a looking-glass, but the nature, and the whole 
working of the sun I cannot see in that glass. I can see God in the 
creature, but the nature, the essence, the secret purposes of God, I 
cannot see there. There is defatigatio in intellectualibus, says the 
saddest and soundest of the Hebrew rabbins, the soul may be tired, 
as well as the body, and the understanding dazzled, as well as the eye.** 


51 Alford, v, 355. Cf. Summa Theologica, III, 84, 9, ad 2. 

52 Alford, iv, 562, 3. 

5$Sermon VII. Alford, i, 129. Cf. Summa Theologica, I-II, 85, 6, and 
In Diw. Nom., 4, 21. Cf. Henry A. Lucks, “Natura Naturans—Natura 
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With characteristic concern over sin and its consequences, 
Donne quotes Aquinas on I Corinthians, xv, 29. 


To come lower, and to a lower rank of witnesses, from the fathers 
to the school, Aquinas hath another sense; and certainly an useful, a 
devout, and an appliable interpretation; which is, that mortui here are 
peccata, those that are called dead here, are dead works, sins, and so 
to be baptized for the dead, is to be baptized for our sins... . All 
these sins are the fruits of death, as they are opposed against the Lord 
of life, and Pro hisce mortuis baptizamur, says Aquinas; . . . (for 
Aquinas speaks literally of a sacramental baptism) yet it is in the 
other word in mortuis, (Aquinas doth not speak literally, but meta- 
phorically of the dead) . . . and therefore this of Aquinas, not reach- 
ing to St. Paul’s quid de illis, and quid illi, to these men thus baptized, 
is not the sense neither, which we seek.®* 


A perhaps unintentionally amusing passage is found in a 
sermon preached on Christmas day, 1627. 


Christ sent his own disciples by couples, two and two: and Aquinas 
says out of his observation, Monachus solus est daemon solitarius.55 


A striking instance of the amateur and superficial character 
of much of Donne’s theology is found in Donne’s assertion, 


made in two sermons, “‘ 


. . . they say in the church of Rome, 
baptism may be administered, in the name of the Father, Son, 
and Holy Ghost, and the Virgin Mary. .. .” °° This is based 
upon a passage in the Swmma Theologica, where St. Thomas 
discusses additions unlawfully made to the form of the sacra- 
ment. ‘The question under discussion is ‘‘ Whether it may be 
permitted to add anything to the words in which the form of 


the sacrament consists?” Some additions clearly invalidate 


Naturata,” The New Scholasticism, IX, 1:1-24 (Jan., 1935). ‘“‘ The saddest 
and soundest of the Hebrew rabbins ” is Moses Maimonides. 

54 Alford, iii, 425, 6. For the matter of eternal torment, cf. Sermon 
XXXIII, Alford, ii, 68, where use is made of Summa Theologica, II-II, 
13, 4. 

55Sermon V. Alford, i, 104, 5. 

5°Sermon LXXXIV. Alford, iv, 59. Cf. also Sermon LXXXVI, Alford, 
iv, 116. 


20 John K. Ryan 


the sacrament. Others, even though made contrary to the laws 
of the Church, may not invalidate it. The passage that Donne 
misunderstands, and his misunderstanding is serious, reads as 
follows: 


. Sl quis dicat: Ego te baptizo in nomine Patris, et Filii, et 
Spiritus Sancti, et B. Virgo te adjuvet, erit verum baptisma. Forte 
autem si diceret: Ego te baptizo in nomine Patris, et Filii, et Spiritus 
Sancti, et B. Virginis Mariae, non esset baptismus; quia dicitur 1. ad 
Cor. 1.; Numquid Paulus pro vobis crucifixus est, aut in nomine Pauli 
baptizati estis? Sed hoe verum est, si sic intelligatur in nomine B. 
Virginis baptizari, sicut in nomine Trintatis, quo baptismus consecratur : 
talis enim sensus esset contrarius verae fidei, et per consequens tol- 
leretur veritatem sacramenti; si vero sic intelligatur quod additur: Et 
in nomine B. Virginis, non quasi nomen beatae Virginis aliquid operetur 
in baptismo, sed ut ejus intercessio possit baptizato ad conservandam 
gratiam baptismalem, non tollitur perfectio sacramenti.** 


Despite the great use that Donne makes of the schoolmen, 


there are, of course, caustic references to them here and there 


in his works. Most of these can be dismissed as conventional 
slurs or part of a customary polemic. Thus in his Paradoxes 
and Prcedlems ** he discusses, among other matters, “ Why did 
the Divell reserve Jesuites till these latter dayes,” and also 
“Or to end the disputation of Schoolemen, why the Divell 
could not make lice in Aegypt.” It is to be noted, however, 
that Donne everywhere speaks of Aquinas with respect. In 
his satirical Catalogus Librorum Aulicorum incomparabiliwm 
et non vendibilium,” written sometime between 1603 and 1611, 
there is no reference to St. Thomas, although there are refer- 

57 Summa Theologica, III, 60, 8, c. Itrat Husain, The Dogmatic and 
Mystical Theology of John Donne. London, Society for Promoting Christian 
Knowledge, 1938, p. 33, repeats Donne’s error. 

58 Iyvenilia, or Certain Paradoxes and Problems. Reproduced from the 
First Edition . . . Published for the Facsimile Text Society by the 
Columbia University Press, 1936. 

5° Cf. John Donne, The Courtier’s Library, or Catalogus Librorum Auli- 


corum incomparabilium et no vendibilium. Edited by Evelyn Mary Simpson, 
With a Translation. London, The Nonesuch Press, 1930. 
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ences to Roger Bacon, Ramon Lull, Raymond of Sebond, and 
St. Bonaventure. The eighteenth item in the library is: Bona- 


ventura de particula Non a decalogo adimenda, et Symbolo 
Apostolorum adjictenda.” 

Quoting a Jesuit commentator on St. Thomas, Donne can 
complain that later schoolmen in the Church have built up a 
new system.°° He can speak of the great controversies between 
the Thomists and the Scotists: “. . . with what tragick rage do 
the Sectaries of Thomas and Scotus prosecute their differ- 
ences?” °* He can also chide St. Thomas, along with St. 
Gregory of Nyssa, for his interpretation of David’s sorrow 
over Absalom’s rebellion: “ But leaving Thomas and Gregory, 
Aquinas and Nysseu to that exposition, in which (I think) 
they are singularly singular . . .” © although this is evidently 
a mild attempt at being jocular in the pulpit. 

There is, however, one passage in the sermons that strikingly 
reveals both Donne’s respect for Aquinas and his mature judg- 
ment that he and Aquinas belong to two different camps, viz., 
that he is the Protestant and Aquinas the Catholic. Donne 
has been speaking about the canonical books of Scripture and 
continues : 


We therefore, in receiving these books for canonical, which we do, 


eo“. ,.. when for the art and science of divinity itself, they had buried 
it in the darkness of the school, and wrapped up that that should have 
saved our souls, in those perplexed and inextricable clouds of school- 
divinity, and their school-divinity, subject to such changes, as that a Jesuit 
professes, that in the compass but of thirty years, since Gregory de Valentia 
wrote, Vere dici possit, novam quodammodo theologiam prognatam esse, 
We may truly say, that we have a new art of divinity risen amongst us. 
Sermon LVIII. Alford, iii, 11. The Jesuit is Tanner. 

* Essayes in Divinity, p. 107. 

6*2Sermon LII. Alford, ii, 463-464. St. Thomas figures in another of 
Donne’s attempts at humor in the pulpit. “If we would pile up miracles 
so fast as Pope John XXII. did in the canonization of Aquinas, Tot 
miracula confecit, quot determinavit quaestiones, He wrought as many 
miracles, as he resolved questions, we might find miracles too.” Sermon 
CLVI. Alford, vi, 239. 
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and in post-posing the apocryphal, into an inferior place, have testi- 
monium ab homine, testimony from the people of God, who were, and 
are the most competent and unreproachable witnesses herein; and we 
have testimonium ab inimico, testimony from our adversary himself, 
Perniciosius est ecclesiae librum recipere pro sacro, qui non est, quam 
sacrum rejicere. It is a more pernicious danger to the church, to admit 
a book for canonical, which is not so, than to reject one that is so.* 


II. 


Kine James I anp LAncELoT ANDREWES 


In his political writings “* and in his controversy with St. 
Robert Bellarmine, James I (1566-1625) has some references to 
Aquinas. The occasion of James’s first work in his controversy 
with Bellarmine was found in two briefs sent by Pope Paul V 
to the English Catholics, forbidding them to take the oath of 
allegiance issued by the English government. The pope’s letters 
were dated September 22, 1606, and August 23, 1607. They 


were followed by a letter written by Cardinal Bellarmine on 
September 28, 1607, to George Blackwell, the archpriest, who 
had taken the oath. In 1607 James published Triplici nodo, 
triplex cuneus or an Apologie for the Oath of Allegeance. 
Although this work was anonymous, its authorship was an open 
secret. It was answered by Bellarmine, writing under the name 
of Matthaeus Tortus, one of his almoners, in Responsio ad 
Tibrum Inscriptum Triplict nodo, Triplex Cuneus, sive A pol- 


*§ Sermon CXIX. Alford, v, 102. This sermon was preached at St. Paul’s 
on Oct. 13, 1622. After quoting St. Thomas, Donne goes on to quote 
Cardinal Cajetan. Donne has been quoting Melchior Cano, who has very 
freely paraphrased St. Thomas. Cf. H. Serry, ed., Melchioris Cani... 
Opera. Bassani, 1776, pp. 31, 2. I have not been able to locate the 
statement in St. Thomas. The closest parallels, none of which are really 
ad rem, are Summa Theologica, I, 68, 1, c. and De Potentia, IV, 1, ¢., which 
Cano gives as his sources, and Responsio ad Magistrum Joannem de Ver- 
cellis de Articulis XIII. Opera Omnia, xxvii, 248. 

*4 The Political Works of James I, Reprinted from the Edition of 1616, 
with an Introduction by Charles Howard McIlwain. Cambridge, Harvard 
University Press, 1918. 
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ogia, published at Cologne in 1609. As in the case of James’s 


book, the true authorship of Bellarmine’s work was generally 
known. In 1609 the king published a new edition of his book, 
with his name on the title page and with additional matter: “ A 
Catalogue of the Lyes of Tortus, Together with a Briefe Con- 
futation of Them” and “ A Premonition to All Most Mightie 
Monarches, Kings, Free Princes, and States of Christendome.” 
He also called upon Bishop Lancelot Andrewes for a further 
assault upon Bellarmine. 

As Bellarmine had used Aquinas in defence of his own 
position, James is naturally anxious to attack him on his own 
ground. Thus he writes of the power of the keys: 

That all Roman Catholike writers doe not concurre with this Libeller, 
in thus collecting from Christs wordes, Matth. 16. To omit other 
reasons, it may appeare by this that many of them doe write, that 
Christ promised there, that hee did actually exhibite to his Disciples, 
Iohn 20. when hee said, Whose sinnes ye remit, they shall be remitted, 
thereby restraining this power of loosing formerly promised vnto loosing 
from sinnes, not mentioning any absolution from Lawes, Vowes and 
Oathes in this place. So doe Theophylact, Anselme, Hugo Cardin & 
Ferus in Matth. 16. So doe the principall Schoolemen, Alexand. Hales 
in Summa. part. 4. q. 79. memb. 5. & 6. art. 3. Thom. in 4 dist. 24. 
q. 3. Scotus in 4 dist. 19, 1.% 


James also claims that the seal of confession is something 
new and that his position is supported by Aquinas: 


It is also a Nouell Assertion, not heard of till late dayes in the 
Christian world: Since the common opinion euen of the Schoolemen 
and Canonists both old and new, is vnto the contrary; witnesse these 
Authors following: Alexander Hales part. 4. qu. 78. mem. 2. art. 2. 
Thom. 4 dist. 21, qu. 3. art. 1. ad. 1 . . . The Iesuites also accord 
hereunto, Suarez. Tom. 4. disp. in 3. part. Thom. disp. 33. § 3.%¢ 


Another of James’s controversial writings is directed against 
Cardinal Perron,’ whom he accuses of misquoting St. Thomas. 


P. 160. 167. 
°7 4 Remonstrance for the Right of Kings, and the Independence of Their 
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The L. Cardinall with less fidelitie alledgeth two places out of 
Thomas his Summe. The first, in the second of his second, Quest. 10. 
Art. 10. in the body of the Article; In which place (let it bee narrowly 
examined) Thomas will easily bee found to speake, not of the subiec- 
tion of beleeuing Subiects vnder Infidel Kings, as the Lord Cardinall 
pretendeth, but of beleeuing seruants that liue vnder Masters, whether 
Iewes or Infidels: As when a Iew keepeth seruants which professe 


Tesus Christ; or as when some of the faithful kept in Caesars house; 
who are not considered by Thomas as they were subjects of the Empire, 
but as they were seruants of the family. The other place is taken out 
of Quest. 11. and 2. Art. in the body of the article: where no such 
matter as the L. Cardinall alledgeth can be found.*® 


James also gibes at the cardinal for making St. Thomas out 
to be a Frenchman: 


His Lordship also should not have balked and left out Sigebertus, 
who with more reason might haue passed for French. then Thomas and 
Occam, whom he putteth vpon vs for French.® 


In his controversy with Cardinal Bellarmine James I was 
aided by Lancelot Andrewes (1555-1626) who was successively 
bishop of Chichester, of Ely, and of Winchester. Andrewes was 
decidedly scholastic in his cast of mind, and in one of his 
most ambitious works—A Pattern of Catechistical Doctrine °— 
he shows himself to be a decadent scholastic in the most literal 
sense of that abused term. His library, which is preserved in 
Pembroke College, Cambridge, contains many scholastic classics. 
In addition to St. Thomas Aquinas’s Summa Theologica, opus- 
cula, and Scriptural commentaries, it includes Cajetan’s com- 
mentary on the Secunda Secundae, and many works by Suarez, 


Crownes, Against an Oration or (sic) the Most Illustrious Card. of 
Perron, Pronounced in the Chamber of the Third Estate. Ian. 15, 1615. 

*8 Pp. 204, 5. 

206. 

7° This work was first published completely in 1650. With Andrewes’ 
other works it may be found in the collected edition of his writings edited 
by James Bliss. Oxford, John Henry Parker, 1851-54. For Andrewes’ life 
cf. vol. 11 of the Bliss edition. 
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Denis the Carthusian, St. Albertus Magnus, Durandus, Hugh 
of St. Victor, Rhabanus Maurus, Toletus, St. Peter Canisius, 
Soto, Blosius, Antissidiorensis, Navarrus, Richard Middleton, 
Alphonsus a Castro, Stapleton, Hostiensis, William of Ockam, 
and others. His justly famous Preces Privatae include certain 
prayers of medieval origin, among them one by Thomas Brad- 
wardine and an adaptation of the Anima Christt. 

Andrewes’ first contribution to the Protestant reply to 
Bellarmine was a Latin work entitled, in a manner typical 
of seventeenth-century controversy, Tortura Torte. In it 
Andrewes quotes from Reginald of Piperno’s supplement to the 
third part of Summa Theologica on excommunication and from 
various authentic works by St. Thomas. As Bellarmine makes 
extensive use of St. Thomas, Andrewes naturally strives to 
quote him to his own advantage or to show that his doctrine 
does not hold. Thus when quoting the supplement on excom- 
munication, he writes: Theologi certe aequiores videntur qui 
servos exciptunt.”? On the other hand, when wishing to mini- 
mize Aquinas’s authority on a certain question, he writes: 


Si fuit a Petro Canon Romanus, antiquiori est Pauli Epistola, Lucae 
Evangelio; ac tum sero nimis illa supplentur a Paulo. Si fuit;... 
Imo a Petro fuit; ita narrant Leo nonus, et Aquinas. Qui homines? 
Duo; quorum hie plus mille ducentis; ille plus mille quinquaginta annis 
Petro posterior.”* 


Andrewes cites the authority of St. Thomas for the subjection 
of clerics to the state in civil matters: 


Favent e Patrum numero Chrysostomus; e Scholasticorum Aquinas.”* 


1 Tortura Torti: Sive; ad Matthaei Torti Librum Responsio, qui nuper 
editus contra Apologiam Serenissimi Potentissimique Principis Jacobi, 
Dei Gratia, Magnae Brittaniae, Franciae, et Hiberniae Regis, Pro Iura- 
mento Fidelitatis. London, 1609. All quotations from this and other works 
by Andrewes are from the Bliss edition. 

72 vii, 58. Cf. Supple. III, 23, 1. 

73438. Cf. Summa Theologica, III, 78, 2, ad 5. 

% vii, 485. Summa Theologica, II-II, 106, 6, c. 
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Among other subjects on which he appeals to Aquinas against 
Bellarmine are oaths and dispensations from them,” the divine 
influence upon human acts,”* natural law,” excommunication 


and the gravity of Peter’s denial: 


Tum, quale illud, ex defectu Caritatis caruit confessione oris. Quasi, 
confessio oris, caritatis, et non fidei, actus, proprius, primarius; Quasi 
non deserta sit, tam Prophetae vox, quam Apostoli, Credidi, propter 
quod loquutus sum. . . . Quasi Glossa ipsa hoe, quasi Thomas et Schola 
tota non teneant .. 


Andrewes’ second answer ™ to Bellarmine continues the use 
of Aquinas when it is to his purpose. Testifying to the pre- 
eminent authority of St. Thomas’s name, he chides Bellarmine 
for not holding completely to Aquinas’s doctrine with regard to 
the deposition of princes: 


Non est enim secutus doctrinam Thomae, quam Cardinales sequuntur, 
Pontifices, ubi possunt, exequuntur.®° 


Returning to the same subject, Andrewes quotes Bellarmine’s 
words: At, nos (inquit) sequimur doctrinam Thomae, and 
answers: Sequatur Thomae doctrinam qui vult, nos Pauli 
sequimur.* 

Among the other subjects on which Andrewes quotes the 
authority of Aquinas are worship,*’? and transubstantiation. 
On this perennial subject Andrewes quotes not only the Summa 
Theologica and the commentary on Peter Lombard, but also 


7 vii, 71-80. Summa Theologica, II-II, 89, 9, ec. 

76 vii, 297. Commentary on Romans, 9. Lectio 3. 

77 vii, 69. Summa Theologica, I-II, 94, 5. 

77 vii, 175. In IV Sent., 18, 2, 2, 1, ad 1. 

78 vii, 303-4. Summa Theologica, II-II, 24, 12, ce. Commentary on 
Matthew, ch. 26. 

7 Responsio ad Apologiam Cardinalis, Quam nuper edidit contra Prae- 
fationem Monitoriam ... Iacobi... Regis. London, 1610. In Bliss, viii. 

80P. 19. Summa Theologica, II-I1, 10, 10. 

81 Pp. 99-100. 

8? Latria autem fidei protestatio (quoties hoc Thomas inculcat?). P. 10. 
Summa Theologica, I-II, 100, 4, c. II-II, 100, 1, ec. 
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the commentaries of Cardinal Cajetan and Vasquez on the 
Summa Theologica.** Also discussed, with citations from 
Aquinas, are the veneration of images,** paradise and heaven * 
and limbo.*® 

Andrewes cannot refrain from pointing out the various dis- 
agreements among the schoolmen upon certain subjects, and 


comments: 


Nec scio quot aliae, circa quas languet Magister vestra, et Schola 

Moreover, since Bellarmine makes such great use of St. 
Thomas and makes it clear that he is himself a Thomist, 
Andrewes naturally makes as much as he can of instances where 
he thinks to find a difference between Bellarmine and his 
master. In doing this on one occasion, he introduces a passage 
from Aquinas’s commentary of the epistle to the Hebrews with 
the words, Audt, si placet, Aquinatem et hic. And again, quot- 
ing Aquinas on Psalm 15, he writes: Ht jam hic audtat, quo 
neminem libentius audit, Thomam suum.*® 

Andrewes also makes use of Aquinas in his Latin commen- 
tary on the Lambeth articles, where he cites him upon the 
difficult subject of predestination.*® In a short work on Chris- 
tian ceremonies he quotes St. Themas on the reason for turning 
towards the east when at prayer.°® Writing on usury, Andrewes 
cites Aquinas and Duns Scotus as “the foremost men” of the 
two great schools 


Suscepit hane Patrum sententiam Schola, nec mutavit quicquam. Et 


8 Pp. 9-15. 8¢ 343. 

282. 87 14. 

88 P, 343, 4. 

8° Neque secus Scholastici, Thom. Primd, Q. 23, Art. 4, “ praedestinatio 
praesupponit electionem, et electio dilectionem;” nempe primo fecit eli- 
gendos, dein elegit; dilexit ut daret, elegit quae dedit. Judgment of the 
Lambeth Articles, vi, 297. 

°° 4 Discourse of Ceremonies Retained and Used in Christian Churches, 
vi, 387. Cf. Summa Theologica, II-II, 84, 3, ad 3, and In III Sent., 9, 1, 3. 
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in ea quidem convenerunt utriusque familiae viri primarii. [1] Thomas 
(praeter duos locos, alterum in Sententiarum iii; inter quaestiones dis- 
putatas alterum) Secunda ii. Quaest, lxxviii. [2] Scotus in Lib. IV 
Sentent. Distinctione XV. Quaestione ii. Quorum ad aetatem nostram 
Placita perdurarunt. 

Ac aetate demum nostra, nova manus Theologorum exorta est, 
Scholae quidem in multis in hae lite, cum Schola, foenori adversantium.* 


A capital point in such a controversy as that carried on by 
King James and Andrewes with the great Jesuit was naturally 
that of the primacy of the popes. Hence Andrewes, like other 
Protestant controversialists, strove to use the authority of St. 
Thomas in attacking the Catholic position. He writes: 


Nullus autem de Thoma citatus a Rege, tantum indicatus est locus, 
quo id agitur. Ibi vero ille, non in argumento contrario solum, etiam ubi 
solvit, (quantum Regi satis est) fatetur, Omnibus Apostolis datam 
communiter potestatem ligandi et solvendi. At ubi post primo soli 
Petro datam dicit, gratis dicit, estque in eo, non veritati modo, sed et ipse 
sibi contrarius. Non Petro claves tum datae, cum dixit ei Christus, 
Tibi dabo claves, Thomas ipse asserit.*? 


III. 


Bisuor 


Joseph Hall (1574-1656), one of the earliest of English 
satirists, but not the first, as he claimed himself to be, received 
his earliest training from a mother who was a strict puritan. He 
was educated at Emmanuel College, Cambridge, a puritan 
stronghold and later the birthplace of Cambridge Platonism. 
Made bishop of Exeter in 1627, he was transferred to the see 
of Norwich in 1641. Six years later, Hall was expelled from 


1 De Usuris, Theologica Determinatio, Habita in Publica Schola The- 
ologica Cantabrigae. xi, 140. This was Andrewes’ thesis for the bacca- 
laureate in sacred theology which he won in 1585. The work was published 
in 1629. 

®2 viii, 471, 2. The references are In IV Sent., 24, 3, 2, 3, and Comm. in 
Matthaeum, 16. Here Aquinas explicitly teaches the primacy of Peter and 
of the see of Rome, together with the orthodox doctrine as to the other 
apostles and subsequent bishops. 
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his home and diocese by the puritans and the cathedral was 
desecrated. In theology he was the author of numerous con- 
troversial works directed against Rome and against various 
Protestant sects, of many sermons, of meditations and other 


spiritual writings, and of various other works.** Although a 


bitter opponent of Rome, Hall was himself an advocate of the 
via media theory and held that the Church of Rome was a 
branch of the Catholic Church. 

Hall derives from the scholastic theologians and philosophers 
and from the medieval spiritual writers. Among his spiritual 
writings are The Art of Divine Meditation and Christian 
Moderation, both of which are based on medieval sources. In 
the latter work he makes use of the lives of the saints, among 
them St. Columbanus and St. Lawrence O’Toole, and of the 
writings of Gerson, Hugh of St. Victor, St. Bonaventure, St. 
Bernard, Salmeron, and Alexander of Hales. From the last 
he quotes as follows: 


It was the rule of a great pattern of strict devotion, “If abstinence 
go beyond the bounds of a virtue, it turns vice: ” and our Alensis well 
says, “If our fast must be afflictive, yet with due moderation, neither 
is it required that a man should fast his utmost, but so much as may 
well stand with the conservation of nature in her meet vigour.®* 


It is interesting to note that Hall cannot understand the 
apparent extremes to which the saints go. For him St. Francis 
of Assisi and St. Clare are but “ pretended saints.” °° Else- 
where he writes: 


** Hall’s works have appeared in various editions, of which the best is 
edited by Philip Wynter, The Works of the Right Reverend Joseph Hall, 
D.D., Bishop of Exeter and afterwards of Norwich. 10 vols. Oxford, At 
the University Press, 1863. 

Hall has given some account of his life and misfortunes in two works: 
Observations of Some Specialities of Divine Providence in the Life of. 
Joseph Hall, Bishop of Norwich, Written with His Own Hand and Hard 
Measure, both of which are in volume one of the Wynter edition. Cf. also 
the D. N. B. article by G. G. Perry. 

vi, 407. Tbid., vi, 393. 
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Perhaps some Isidore may say this of himself, which voluntarily 
protested, that for forty years’ space he found not in himself any sin, 
not so much as in his thought, not so much as any consent to anger, 
or inordinate desire. Or perhaps some Baronius or Bellarmine may 
report this of their late saint, Gonzaga; or the offall of the schools 
may say so of Bonaventure, in whom (if we may believe them) Adam 
sinned 


Hall makes considerable use of St. Thomas Aquinas in his 
various works. He quotes a story told of Aquinas on a visit 
to Rome: 


The story is famous, of the discourse betwixt pope Innocent IVth 
and Thomas Aquinas. When that great clerk came to Rome, and looked 
amazedly upon the mass of plate and treasure which he saw, “ Lo,” 
said the pope, “ you see, Thomas, we cannot say, as St. Peter did of 
old, Silver and gold have I none.” “No,” said Aquinas, “ neither can 
you command, as he did, the lame man to arise and walk.” There was 
not more difference in the wealth of the time than in the virtue.** 


In the introduction to his Paraphrase upon the Hard Texts 
of the Whole Divine Scripture,*® Hall writes: 


. since all men have not choice of commenters, nor leisure to 
compare them, nor skill to judge of the fairest sense, I have undertaken 
this pain for the ease and advantage of my plain reader, to cull out 
and commend unto him the most safe and likely interpretations.’ 


Among the commentators that Hall makes use of is St. 


Thomas. Likewise in his casuistical writing Hall makes use 
of Aquinas, along with many other schoolmen: Lessius, Sotus, 
Durandus, Bannez, Navarrus, Cajetan, Estius, Rodriguez, 
Panormitanus, Richard Middleton, and others.*” 

Hall’s strongest attack upon Rome was originally published in 


°™ No Peace with Rome. x, 364, 5. 

°8 Christian Moderation. vi, 417. 

*° Works, iii-v. 

100 jij, viii. 

101 Resolutions and Decisions of Divers Practical Cases of Conscience in 
Continual Use Amongst Men. Works, vii. 
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1611 in Latin, under the title of Roma Irreconciliabilis. Three 
years later an English translation was published: ** In it Hall 
makes typical references to St. Thomas and typical uses of 
him. He is “the honour of the schools” *** and when Hall 
can quote him to advantage, he does so. Writing of transub- 


tantiation, he chides Bellarmine for ‘ 


‘scorning the modesty ” 
of Thomas. He has a dilemma; “ either Aquinas is false, or 
the papists unibiquitaries.” He quotes with approval, “ Away 
with arguments where faith is in question, as Thomas ingen- 
4 


iously says out of Ambrose.*** And again: 


God hath absolute power (as Thomas speaks truly) over the whole 
nature of the creature; but not so as that he should cause it to be, 
and not to be, at once. . .1 


And again: 


Yea, I would they would be ruled by their Thomas Aquinas in this, 
who attributes justification to works; not as justification is taken for 
an infusion of grace, but as it is taken for an exercise, or manifestation, 
or consummation of justice. If this were all, in this point all would be 
peace.1°% 


Being a controversialist, Hall makes use of the usual array 
of Catholic authorities: Cajetan, Bellarmine, Suarez, Vitoria, 


Cassander, Navarrus,. Petrus de Aliaco, Lyra, Hosius, Dur- 


andus, and others. Being an Englishman as well, he makes 
use of St. Thomas More, St. John Fisher, Thomas Stapleton, 
Edmund Campion, and Robert Grosseteste. Of him he writes: 


Robert (our bishop of Lincoln, to whom the greatness of his head gave 
an homely but famous name, whom Illyricus misnameth Rupertus) a 
worthy and peerless man in his age . . .1°7 


102 No Peace with Rome. Wherein Is Proved that (as termes now stand) 
there can be no reconciliation of the Reformed Religion, with the Romish: 
And that the Romanists are in all the fault. Written first in Latine, by 
J. H. And now Englished. At London, Printed by Humphrey Lownes, for 
Samuel Macham. 1614. Works, x. 

108 x, 386. 104 x, 386. 105 x, 387. 106 x, 363. 107 x, 356, 7. 
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A work written a little earlier than No Peace with Rome is 
entitled The Peace of Rome.*** In it Hall collects passages 
from Bellarmine in which the cardinal has quoted various 
opinions among the schoolmen upon theological subjects. Hall 
puts forth these differences as a variation on the skeptical trope 
of the conflicting opinions of authorities. St. Thomas figures 
in many of them, of which we give three examples: 


Seventhly, Peter Lombard, Thomas, Bonaventure, Richardus, Mar- 
silius, against Thomas himself, Cajetan, Durand. 

The schoolmen inquire, whether the glory of the soul after the 
resurrection shall be greater than before. In two things they all agree: 
first, that the accidental glory of the soul shall be greater both in 
extension and intention; secondly, that the essential joy shall be greater 
in extension, because it is now in the soul alone, then shall reach unto 
the body also. But about the increase of essential glory in intention 
they do not agree. For Peter Lombard, in his 4. of .Sent. dist. 49, and 
Saint Thomas upon the same place, and Saint Bonaventure, and 
Richardus, and Marsilius say, that the essential glory shall then be 
greater in very measure and degrees of intention. But, on the contrary, 
Saint Thomas 1. d. 2. q. 4. art. 5, and Cajetan, in the same place, and 
Durandus, say, that the essential glory shall not be greater in degrees 
of intention, but in extent only. I affirm two things: first, that the 
first opinion is more according to Saint Austin’s meaning, and to 
Haymon’s in Rev. vi., and Bernard’s, &ce. Secondly, that the second 
opinion is simply the truer: and therefore that Saint Thomas did well 
to change his opinion.—(Bellarm. 7. Controv. Gener. of the Church 
Triumph. 1. i. ¢. 5. p. 58. 


Fifthly, Scotus against Thomas. 
Neither circumcision nor any sacrament of the old law did imprint 


1°8 The Peace of Rome, Prociaimed to all the World by her Famous 
Bellarmine, and the No Less Famous Casuist Nawarre. Whereof the one 
acknowledgeth and numbers up above three hundred differences of opinion 
maintained in the Popish Church. The Other confesses near Threescore 
Differences amongst Their Own Doctors in one only point of Their Religion. 
Gathered faithfully out of Their Writings, in Their Own Words .. . 
Whereto is Prefixed a Serious Dissuasive from Popery. London, 1609. 
Works, viii. 

The Serious Dissuasive is addressed to William Drury, the dramatist, a 
member of a famous family and a convert to the Church. 
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any character in the soul; so holds St. Thomas, p. 3. q. 63. art. I. 
Scotus thinks the contrary concerning circumcision. But the opinion 
of Thomas is truer.—(Bellarm. ibid. ¢. 19. p. 271.) 


Scotus against Pet. Lombard, Thomas, Durandus, Paludan, Richard, 
Gabriel. 

That we may in extremity confess our sins to a layman, is held by 
the Master of Sentences, 4 dist. 17., and St. Thomas, in the same place, 
and “in Additionibus,” q. 8. art. 2, who citeth Augustine and Bede; 
by Durandus, Paludanus, Richardus, Gabriel. But Scotus defends it 
not safe to be done, in 4. dist. 14. art. 2., who is confuted by Fr. 
Victoria, art. 143.1°° 


(To be continued.) 


Joun K. Ryan. 


The Catholic University of America. 


1 viii, 401, 411, and 472. Writing in The Pecemaker of the “ vehement 
dimications ” between the Franciscans and Dominicans with regard to the 
doctrine of the Immaculate Conception, Hall speaks of “ Aquinas and his 
followers, more ingenuous authors.” vi, 658. 
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LAW AS AN INSTRUMENT OF SOCIAL POLICY: 
THE BRANDEIS THEORY 


HE life-span of Louis Brandeis covers a modern revolution 
¢ ys legal thinking. When he was born, in 1856, law was 
taught by text-book and apprentice methods. Taney had not 
yet delivered the Dred Scott decision. Story, a decade earlier, 
had been able to continue his teaching at Harvard between trips 
to Washington to take part in sessions of the United States 
Supreme Court. The recognized authorities were Blackstone 
and Kent. Law was said to be declaratory of right, and the 
function of the judges was to apply the law found in statutes 
and previous decisions. Before Mr. Justice Brandeis died, in 
1941, Harvard Law School graduates, trained in case analysis, 
had become leaders in legal criticism and experimentation. The 
United States Supreme Court had survived grave challenges to 
its authority. Law had become, largely through the Brandeis 
influence, what one of his biographers has described as “ essen- 
tially an instrument of social policy.” * . 

It was seventy years ago that Louis Brandeis graduated from 
Harvard Law School, with the reputation of having received 
the highest marks ever given there. He had barely turned 
twenty-one, but he had already had a taste of the then fashion- 
able German education and had found it wanting. The intel- 
lectual climate at Harvard was for him more stimulating. C. 


C. Langdell, on becoming Dean six years before Brandeis 
entered, had introduced the case method of teaching and started 
a controversy in legal education which carried over well into the 
twentieth century. Oliver Wendell Holmes, Jr., trained under 
the old faculty, had preceded James Bradley Thayer in lecturing 


1 Mason, Brandeis and the Modern State, 230; cf. Lerner, in Mr. Justice 
Brandeis, 35; and Hamilton, ibid., 182-3. 
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on constitutional law in the new; was editing the American Law 
Review and the twelfth edition of Kent’s Commentaries; and 
was spending his leisure moments in “twisting the tail of the 
cosmos ” with William James.? In 1881 he was to deliver and 
publish a series of Lowell Lectures under the title of The 
Common Law, which was to become one of the classics of juris- 
prudence. Roscoe Pound became a student in the Law School 
in 1889. Brandeis, enjoying thoroughly the friendly rivalry of 
such intellectual giants, not only developed a successful practice 
in corporation law during the decade following his graduation in 
1877-8, but he also showed his appreciation of what Harvard 
Law School had done for him by founding the Harvard Law 
Association in 1886,° designed to expand the school from a local 
law school to a national institution, and by helping to inaugurate 
the Harvard Law Review in 1887, as the first of that long line of 
distinguished law school reviews which have been so very in- 
fluential in advancing criticism and scholarship in American 
law. By 1891, Brandeis’ reputation for high legal attainments 
was so well established in Boston that he was invited to give a 
course in Business Law at Massachusetts Institute of Tech- 
nology. 

In 1891 the industrial revolution, which had been growing all 
through the nineteenth century, reached a crisis in America, 
culminating in the Homestead Strike at the Pittsburgh steel 
mills. The impact of the great Dock Strike in England two 
years earlier, in which Cardinal Manning had undertaken to 
intervene; * the challenge presented by the organization of the 
Knights of Labor in this country, and Cardinal Gibbons’ defense 
of their right to organize, when he was in Rome to receive the 
red hat and to consult regarding the founding of The Catholic 
University of America ; ° and the issuance of the great Encyclical 


* Bent, Justice Oliver Wendell Holmes, 57. 

* Brandeis, Business— a Profession, Intro. by Poole, xii. 
‘Kent, in Catholic Encyc., IX, 608, and bibliog. there. 
5 Gibbons, A Retrospect of Fifty Years, I, 186-209. 
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Letters of Pope Leo XIII, including that “On the Condition 
of the Working Classes ” in 1891, indicate the depths to which 
the Christian world was moved in its regard for human person- 
ality and justice. Harvard, too, recognizing that strong forces 
were at work which demanded attention, read the Encyclicals ° 
but was not convinced Pope Leo’s proposals would avail. To 
what extent Louis Brandeis was informed of the Papal program 
at that time is not known, although after he became a Supreme 
Court judge in Washington, he is said to have spent many a 
Thanksgiving Day discussing the principles of the Encyclicals 
with Monsignor John A. Ryan of the Catholic University 
Faculty.” Rivalling the Church’s program in attracting atten- 
tion in intellectual circles were the claims of socialism. The 
successive convulsions in Europe, especially in France and Italy, 
though remote, could not be entirely ignored politically or 
culturally in this country, but the literature growing out of or 
giving rise to them was written in foreign tongues. Not so the 
works of the Fabians in Engiand. Eventually H. G. Wells, 
George Bernard Shaw, and the Webbs became topics of daring 
parlor conversation in the wealthiest homes. Louis Brandeis 
was one of the first of the Harvard intellectuals to investigate 
their claims.* Their conclusions about state ownership of 
property as a substitute for private ownership never won his 
adherence, but the reasonableness of their methods stimulated 
him to undertake investigations of his own. Saddened by the 
bloodshed at Pittsburg, resulting from efforts of human beings 
to overcome at any cost, oppression and injustice in the economic 
sphere, he put aside all preconceptions based upon his capitalistic 
environment, and inaugurated a new technique of fact-finding in 


* Peabody, Jesus Christ and the Social Question, 45 & 46; Royce, “ Pope 
Leo’s Philosophical Movement and its Relation to Modern Thought,” in 
Fugitive Essays, 408-429. 

*Dilliard, Mr. Justice Brandeis, Great American, 98, citing, Ryan in 
Congressional Record, Nov. 19, 1941, p. A5545. 

8 Lief, Brandeis . . . American Ideal, 85. 
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connection with the administration of justice, which not only 
caused him to rewrite his M. I. T. lectures in 1895, but which 
eventually was to bring him fame as the originator of a novel 
type of legal brief, first introduced into the United States 
Supreme Court in the Minimum Wage Case ® and known as the 
“ Brandeis Brief.” 


“T think it was the affair at Homestead,” he once wrote, “ which first 
set me thinking seriously about the labor problem. It took the shock of 
that battle, where organized capital hired a private army to shoot at 
organized labor for resisting an arbitrary cut in wages, to turn my 
mind definitely toward a searching study of the relations of labor to 
industry. ... I saw at once that the common law, built up under 
simpler conditions of living, gave an inadequate basis for the adjust- 
ment of the complex relations of the modern factory system. I threw 
away my notes and approached my theme from new angles. Those 
talks at Tech marked an epoch in my own career.” 1° 


Unlike the eighteenth century, which had given rise to legal 
arguments against tyranny, culminating only as a last resort in 
recourse to arms in the American Revolution,” the nineteenth 
had been marked by excessive reliance on force and the claims 
of absolutism. In jurisprudence, Bentham had thought of law 
as an instrument of force by which planned reforms were to be 
effectuated. In philosophy, the dichotomy between speculation 
and practice attempted by Kant, and the concentration on 
abstractions proposed by Hegel, had drawn increasing numbers 
of America’s ablest thinkers away from the realism of their 
legal foundations. Through the writings of John Stuart Mill 
and Herbert Spencer, an altruistic interest in social reform be- 
came fashionable, but because of the idealistic turn given to 
what had become for the most part a materialistic foundation, 


® Muller v. Oregon, 208 U. S. 412 (1908). 

LL. D. B. to L. 8. Richard, in The Independant, July 27, 1914, p. 130; 
quoted by Mason, Brandeis and the Modern State, 26; see also Lief,... 
Ideal, 39. 

1 MclIlwain, The American Revolution. 
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the interest of the intellectuals in “the greatest good of the 
greatest number ” was largely speculative and unrealistic. The 
law, functioning most successfully for prosperous litigants, while 
continuing to protest its devotion to the cause of justice, had 
tended to equate order not with justice but with the staius quo, 
and to lend its support to the coercion of the rebellious. 

Louis Brandeis, surrounded by such an intellectual climate, 
nevertheless refused to be drawn away from the realities of the 
common law system by the contemporary materialistic-idealistic 
speculations which captivated the brilliant mind of his friend 
Holmes. Instead, Brandeis even through the years they both 
served on the Supreme Court, continually tried to persuade 
Holmes to replace his speculative questionings with an insatiable 
concern for the facts of life, and particularly, in this era, for 
the facts in the economic sphere. Though never quite successful, 
it was perhaps due in part to Brandeis’ arguments, that Holmes, 
at least as early as 1897,** lent his support to the recognition of 
the need for social considerations in the law. By that time 
Brandeis, in his M. I. T. lectures, had already indicated the 
innovations in the training of lawyers which were henceforth 
to be associated with his name: the study of labor law and of 
the use of the equitable remedy of injunction in labor disputes; 
the limitation of monopolies, the analysis of patent rights held 
by corporate entities, and the curbing of unfair trade practices; 
and the advancement of administrative tribunals and fact-find- 
ing agencies, as developed by the Interstate Commerce Com- 
mission,** and by the State of Wisconsin, in part through the 
influence of his friends, Senator LaFollette ** and President Van 
Hise of Wisconsin University. The expansion of the principle 
of judicial notice in the law of evidence to include compilations 
of documented facts, which resulted in the Brandeis Brief was 

12 Holmes, “ The Path of the Law,” in Harv. Law Rev. X, 457 (1897); 
Coll. Leg. Papers, 184. 


18 Lloyd, Wealth against Commonwealth, 19. 
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an innovation as important in its implications for the growth of 
the common law as the introduction of equity, of mercantile 
law, or of canon law principles on adoption or wills, had been 
in earlier days. Brandeis’ devotion to realities, and to their 
place in the common jaw system, notwithstanding the philosophi- 
cally unrealistic jurisprudential speculations with which he was 
surrounded, held him closer than many of his ablest associates 


to the sound foundations of the living law. 

Protesting more than once that he had no philosophy of law 
and subscribed to no theoretical system, he nevertheless devised 
a jurisprudential pattern of thought which has had immense 
influence on the ablest young men who have entered the legal 
profession during the first half of the twentieth century. “1 


have no rigid social philosophy,” he declared at one time; “I 
have been too intense on concrete probiems of practical 
justice.” 7° Elsewhere he explained, “‘ I have no general phi- 
losophy; all my life I have thought only in connection with the 
facts which came before me.” ** It was this emphasis on facts, 
on the concrete as distinguished from those abstractions which 
had led so many of his contemporary jurists away from the 
realities of the common law foundations, which gave the decisive 
character to the Brandeis theory. 

Brandeis thought of law as an instrument, a device, or a sys- 
tem of devices, through which greater justice could be effected 
in the lives of men. Because of its significance in the lives of 
human beings, law was to him both art and science and worthy 
of the highest effort possible. He did not, however, spin out 
" theories to which he would coerce men to conform, as so many 
of the absolutists among “ economic planners” who have mis- 
understood his leadership have attempted to do. By his resolute 
rejection of speculations in the abstract, he implied a repudia- 
tion not only of the Kantian separation of mind from body, but 


15 Brandeis, Business—a Profession, Poole Intro. lii. 
16 Lief, Brandeis Guide, 209, or no. 428. 
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also of the Cartesian emphasis on thought to the subordination 
of existence. In other words, Brandeis would not have said, 
“T think, therefore you ought,” with Kant, any more than he 
would have said “I think, therefore I—and you—exist,” with 
Descartes. On the contrary, had he formulated his philosophy in 
an aphorism, he would have been more likely to say, “I am and 
you are, and therefore I think.” His approach was objective 
rather than subjective. For that reason, it was closer to the 
realism of the common law than much of the thinking of his 
contemporaries and followers. Unhappily it was listened to for 
the most part by men who, in being less resolute in rejecting the 
abstract, were more conditioned by the prevailing subjectivism 


of contemporary American philosophy than by objective realism. ° 


Among those trairied to think of logic as an instrument of in- 
quiry in the John Dewey school,’ the Brandeis concept of law 
as an instrument of social policy has been understood as a 
weapon for absolutist regimentation instead of a rational ap- 
proach to life’s problems designed to appeal to each and every 
person endowed with human reason. 

Louis Brandeis’ first field of specialization in the law com- 
prised the rules of evidence. He lectured on evidence at Har- 
vard Law School ** and it was out of his mastery of that subject 
that he expanded the principle of judicial notice to cover wider 
knowledge of the facts of life as ascertained and documented 
through fact-finding investigative agencies. The Brandeis Brief 
was essentially a contribution to the law of evidence. No less 
important was his constant insistence on the facts in every 
aspect of his thinking. It was the objectivity of his search for 
facts,—for evidence,—which gives distinctive character to his 
significance for jurisprudence. “Out of the facts grows the 
law,” he told the Harvard Ethical Society in 1905.*° On the 


17See Rooney, “Law and the New Logic,” Proc. Amer. Cath. Philos. 
Assoc. (1940) XVI, 197-199. 

18 Lief, . . . Ideal, 26. 
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other hand, “ Law,” he said, “ has everywhere a tendency to iag 
behind the facts of life.” *° The practical effects of this, in 
America, he added, were that “ the strain became dangerous, be- 
cause constitutional limitations were invoked to stop the natural 
vent of legislation.” * With the wisdom of legislation he was 
not concerned, feeling that in a democracy the people who ex- 
pressed their views through their representatives were entitled 
to careful consideration. What did concern him was the attitude 
of the courts in attempting to apply preconceived opinions in 
their interpretations of legislation covering factual situations. 
In the Burns Baking Co. case occurs one of his strongest state- 
ments about the importance of facts: 


Unless we know the facts on which legislators may have acted, we can- 
not properly decide whether they were (or whether their measures are) 
unreasonable, arbitrary, or capricious. Knowledge is essential to under- 
standing and understanding should precede judging. Sometimes, if we 
would guide by the light of reason we must let our minds be bold.?? 


The method which he devised to persuade tke courts of the 
inadequacy of their concepts was consciously inductive. “ In 
the past,” he notes, “the courts have reached their conclusions 


largely deductively from preconceived notions and precedents; 


the method I have tried to employ in arguing cases before them 
had been inductive, reasoning from the facts.” ** The persuasive- 
ness of his utilization of facts as argumentation ** was so effec- 
tive that in less than ten years from the time he introduced the 
now famous “ Brandeis Brief ” he could tell the Chicago Bar 
Association in a no less famous address entitled “‘ The Living 
Law ” that 


20 Brandeis, The Curse of Bigness, 319. 

21 Brandeis, Curse of Bigness, 319. 

22 Lief, Social and Economic Views ... , 98. 

*8 Brandeis, Business—a Profession, lv. 

** Frankfurter, Mr. Justice Brandeis, 175. 

*° Title, but not method, apparently borrowed from Ehrlich’s Seminar of 
Living Law at Czernowitz, described by Page, Proc. Assoc. Amer. Law 
Schools (1914). 
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The court reawakened to the truth of the old maxim of the civilians, 
Ex facto jus oritur. It realized that no law, written or unwritten, can 
be understood without full knowledge of the facts out of which it arises 
and to which it is to be applied. But the struggle for the living law 
has not yet been fully won.”* 


The following year, in one of his first dissenting opinions 
after his appointment to the Supreme Court, he still found it 
necessary to say: 


Whether a measure relating to the public welfare is arbitrary or unrea- 
sonable, whether it has no substantial relation to the end proposed, is 
obviously not to be determined by assumptions or by a priori reasoning. 
The judgment should be based upon a consideration of relevant facts, 
actual or possible—Ez facto jus oritur. That ancient rule must prevail 
in order that we may have a system of living law.?? 


Since he felt that “ the earlier attitude of the judges was due 

to their theorizing on the subject instead of drawing inferences 
from existing facts ” ** one of his biographers says of him that 
“he urged his companions of the conference rooms to slough 
off the shackles of precedents which no longer could apply be- 
cause of new facts arising since the first enunciation of a rule” 
with the comment that “ modification implies growth; it is the 
life of the law.” *° By 1921, he was able to write, though still 
in a dissenting opinion: 
The change in the law by which strikes were once illegal and even 
criminal and are now recognized as lawful was effected in America 
largely without the intervention of legislation. This reversal of the 
common-law rule was not due to the rejection by the courts of one 
principle and the adoption in its stead of another, but to a better 
realization. When centralization in the control of business brought its 
corresponding centralization in the organization of workingmen, new 
facts had to be appraised.®° 


26 Lief, Brandeis Guide, 101. 

27 Dissent in Adams v. Tanner, 244 U. S. 590, 597 (1917); Brandeis 
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Nor was his influence in the new direction confined only to 
the courts. Through his life-long interest in legal education and 
by means of his close association with Harvard Law School, he 
was instrumental in effecting a far-reaching change in the train- 
ing of law students. A biographer tells us that 


George W. Kirchwey of the Columbia Law School discussed with him 
the need of constructive work to restore respect for the law. This led to 
definite conclusions involving an extension of the functions of law 
schools, and he convinced the authorities at Harvard that legal education 
should be socialized; lawyers should not merely learn rules of law but 
their purpose and effect on the affairs of men. For this they must 
study the facts—human, industrial, social—to which laws were to be 
applied.*? 


It may perhaps be noted here as well as anywhere that Mr. 
Justice Brandeis has not been particularly fortunate in his 
biographers and commentators. Often they seem to have read 
into his opinions, official and unofficial, their personal precon- 
ceptions of law and government, derived less from the sound 


Angio-American legal system—which, even by the pragmatic 
test, has worked well enough to have survived many challenges— 


than from the theorizing of European writers who, to say the 
least, have been faced with situations and facts quite different in 
many respects from those prevailing in America. So here, the 
word “socialized” has an unfortunate connotation in connec- 
tion with the advancement of “socialism.” If it be understood 
in that sense, it is as far as anything could be from Mr. 
Justice Brandeis’ views.** He was interested in the welfare of 
the people and to that cause he may properly be said to have been 
concerned with social interests, but he was definitely opposed to 
state ownership of property, which is fundamental to socialism, 
and his efforts in the economic sphere were constantly spent in 
support of private enterprise, and of wider distribution of goods 
*1 Lief, . . . Ideal, 248. 
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through increased consumption, based primarily upon an ade- 
quate living wage. 

If the term “ socialized ” be used to refer to what has come to 
be known as the “sociological school of jurisprudence,” ** a 
distinction must still be made between Dean Pound’s contribu- 
tions and those of Justice Brandeis to that school and its place 
in legal education at Harvard. Mr. Justice Holmes, in the 
Harvard Law Review for 1897, had suggested that the training 
of lawyers and judges be such as to lead “ them habitually to 
consider more definitely and explicitly the social advantage on 
which the rule they lay down be justified,” ** but with Mr. 
Justice Holmes so great an emphasis was put on “ social ad- 
vantage ” that individual rights were subordinated unduly, at 
least in theory, to the welfare of society. With Dean Pound, 
the sociological school of jurisprudence was underwritten with 
a broad idealistic philosophical foundation which was quite 
foreign to Mr. Justice Brandeis’ concern with concrete facts. In 
view of what Mr. Lief says about Justice Brandeis’ discussion 
with Mr. Kirchwey of Columbia Law School, it seems likely that 
Dean Pound’s article on “The Need for a Sociological Juris- 


prudence ” *° 


as well as the lectures he gave at about the same 
time at Columbia Law School, which were published in the 
Harvard Law Review under the title of “ The Scope and Pur- 
pose of Sociological Jurisprudence,” ** may have had consider- 
able significance with respect to his appointment as Story Pro- 
fessor at Harvard Law School in 1911 and as Dean in 1916. 


A careful analysis of Dean Pound’s writings, in comparison 


with Justice Brandeis’, discloses so great a contrast in their 


33 Brandeis Guide, 165. 

34“ Path of the Law,” Harv. Law Rev., X, 457, 468 (1897); Coll. Legal 
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treatment of the essentials of the common law system, however, 
as to indicate little in common with respect to method. The 
differences which characterize the intellectual achievements of 
the great leaders of what has been loosely referred to as the 
“ sociological school of jurisprudence ”— Holmes, Brandeis, 
Cardozo, and Pound—provide as fascinating a field for analysis 
as can be found in contemporary American thought. 

More than the others, Mr. Justice Brandeis places faith in 
human reason. Mr. Justice Frankfurter puts it this way: 


All men have some ultimate postulates by which they wrest a private 
world of order from the chaos of the world. The essential postulate of 
Mr. Justice Brandeis is effective and generous opportunity for the un- 
flagging operation of reason. He is not theory-ridden himself and 
would not impose theories on others.%” 


Similarly, I. Dilliard notes that “his faith in the human 
mind and in the will and capacity of the people to understand 
and grasp a truth never wavered or tired.” ** : Justice Brandeis 
himself declared that “‘ we need more minds, not fewer,” ** and 
at another time he said of the people that “ they must think; 
democracy is only possible, industrial democracy, among people 
who think, among people who are above the average intelligence 

. it is earned by effort . . . there is no effort . . . so tax- 
ing to the individual as to think, to analyze fundamentally.” *° 

His faith in the human mind was the basis for Justice 
Brandeis’ continual interest in education. Of some who mis- 
understood his efforts in this regard, a biographer says, “ They 
had failed to grasp the fact that education itself ‘ is an essential 
element’ of the ‘Brandeis plan; they had not seen that in a 


democracy the work of enlightenment must go on continuously 
even though its results are slow, discouraging.” ** All stages 
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are covered in his pleas for education. He speaks of “ the en- 
lightenment which comes with the necessary thinking that trade- 


»? 42 His concern with law schools has 


union agitation compels. 
already been mentioned. With respect to the improvement of 
the courts he says, “‘ What we must do in America is not to 
attack our judges but to educate them.” ** At another time he 
suggests that “instead of amending the Constitution I would 
amend men’s economic and social ideals.” ** He was par- 
ticularly concerned about the effects of physical exhaustion from 
excessive working hours upon the necessary education of the 
people, saying in this connection: 

For the attainment of such an education, such mental development, it is 
essential that the education shall be continuous throughout life, and an 
essential condition of such continuous education is free time; that is, 
leisure; and leisure does not merely imply time for rest, but free time 
when body and mind are sufficiently fresh to permit mental effort.*® 


In fact, as Walton Hamilton puts it, he had a faith in intel- 
lectual procedures which yielded place only to a ruling passion 


6 


for social righteousness.**® His conviction that knowledge brings 


not only power ** but virtue is reminiscent of Socrates,** for 
knowledge with him was desired less for its own sake than for 
its potentialities in the solution of those new problems which 
arise from new situations. As Mr. Justice Frankfurter says, 


All his work has been, and is intended to be, chiefly educative. Prob- 
lems with him are never solved. Problems to him are merely stages in the 
continuous processes of civilization. And so we find his insistence on 
difficulties, on the necessity for continuity of effort, on sustained interest, 
on the need of constant alertness, to the fact that the introduction or 
the invention of new forces may beget new difficulties.*® 
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For Mr. Justice Brandeis, thinking is both influential and 
inventive, but objective rather than partisan. “ Problems of the 
trade,” he says, are “ not problems of one side or another of a 
controversy.” °° ‘ Some of these questions,” he points out, “ are 
very difficult questions; they are questions which call for the 
inventive faculties, questions which involve experiments, ques- 
tions which compel deep thinking.” ** Elsewhere he refers to 
invention in broader terms: “ To secure social advance we must 
regard the field of sociology and social legislation as a field for 
discovery and invention . . . we mus; rely upon all America 
(and the rest of the world) for our social inventions and dis- 


.? 2 The process of social invention he proposes 


coveries. . . 
for the law is the process of trial and error which has proven 
fruitful in the physical sciences. In one of his later dissenting 
opinions he says: “ ‘The court bows to the lessons of experience 
and the force of better reasoning, recognizing that the process 
of trial and error, so fruitful in the physical sciences is appro- 
priate also in the judicial function.” °° And in another dis- 


senting opinion he says, “ In the search for truth through the 


slow process of inclusion and exclusion, involving trial and 
error, it behooves us to reject, as guides, the decisions upon such 
questions which prove to have been mistaken.” * Perhaps the 


most famous formulation of his thought on experimentation 
occurs in his dissenting opinion in New State Ice Co. v. Lieb- 
man, where he says, 


The discoveries in physical science, the triumphs in invention, attest 
the value of the process of trial and error. In large measure, these ad- 
vances have been due to experimentation. In those fields experimenta- 
tion has, for two centuries, been not only free but encouraged. Some 
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people assert that our present plight is due, in part, to the limitations 
set by courts upon experimentation in the fields of social and economic 
science; and to the discouragement to which proposals for betterment 
there have been subjected otherwise. There must be power in the 
States and the nation to remold, through experimentation, our economic 
practices and institutions to meet changing social and economic needs. 
I cannot believe that the framers of the Fourteenth Amendment, or the 
States which ratified it, intended to deprive us of the power to correct 
the evils of technological unemployment and excess productive capacity 
which have attended progress in the useful arts. 

To stay experimentation in things social and economic is a grave 
responsibility. Denial of the right to experiment may be fraught with 
serious consequences to the nation. It is one of the happy incidents 
of the federal system that a single courageous state may, if its citizens 
choose, serve as a laboratory; and try novel social and economic experi- 
ments without risk to the rest of the country. This Court has the power 
to prevent an experiment.*® 


The argument which he submitted to the United States 
Supreme Court in the Minimum Wage Case touches further 
upon experimentation and the United States Constitution. 
After pointing out that Canadian minimum wage legislation had 
been given effect through experiment carried on under a govern- 
ment without the specific constitutional limitation here invoked, 
he goes on to say, 


In any or all this legislation there may be economic and social error. 
But our social and industrial welfare demands that ample scope should 
be given for social as well as mechanical inventions. It is a condition 
not only of progress but of conserving that which we have. Nothing 
could be more revolutionary than to close the door to social experimen- 
tation. The whole subject of woman’s entry into industry is an experi- 
ment. And surely the federal constitution—itself perhaps the greatest 
of human experiments—does not prohibit such modest attempts as the 
woman’s minimum-wage act to reconcile the existing industrial system 
with our striving for social justice and the preservation of the race.*® 


One of his commentators makes a point about his views on 


55 985 U. S. 262, 310 (1932). 5° Curse of Bigness, 68-9. 
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experimentation with specific reference to the Constitution 


which merits quotation here: 


Lest the revolutionary character of the Brandeis influence and the 
Brandeis philosophy and ideals be placed in the wrong perspective, it 
should never be forgotten that a starting-point with him is always that 
our constitution is an inspiration, elastic enough, if wisely interpreted, 
to permit all needed growth; that slow, patient and studious experi- 
ment is better than sweeping and abstract theory; and that large, 
violent theoretical change is to be shunned.5? 


He had learned from his professor of constitutional law, James 
Bradley Thayer, his biographers tell us, that “ the Constitution 
has ample resources within itself to meet the changing needs of 
successive generations.” °* 

In acknowledging that “ the field of social invention is a field 
higher than that which presents itself in the mechanized 
world,” °° Mr. Justice Brandeis feels that “‘ when we know that 
the evil exists which it is sought to remedy, the legislature must 
be given latitude in experimentation.” ®° The question which 
the court should ask in reviewing legislative action of the 
states is whether an evil exists. “If there is an evil,” he says, 
“is the remedy, this particular device introduced by the legis- 
lature, directed to remove that evil which threatens health, 
morals, and welfare . . . an arbitrary exercise of power?” 
By thus giving broad scope to experimentation in the “ political 
and social laboratories ” of the forty-eight states,°* Mr. Justice 
Brandeis hopes to encourage creative thinking of the highest 
type within the legal sphere,—thinking which stops not with 
the invention of a legislative device but only with its employ- 
ment in the mechanism of justice. As Walton Hamilton says 
of him, | 
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As with all creative effort, it is not the device, but the skilled use of the 
device, not the procedure, but the procedure suited to the occasion, which 
reveals the craftsman. ... The key to the judicial technique of Mr. 
Justice Brandeis is not far to seek. ... He knows that usages em- 
ployed in the process of judgment are inventions contrived to serve 
ends of justice; he regards them as instruments to be employed rather 
than as compulsions to be obeyed; and as conditions change and common 
sense gives way to its better, he would keep them alive by fresh contact 
with reality. ... The very conception of the instrumental character 
of the mechanism of justice makes the intellectual views of the man 
dominant in the opinions of Mr. Justice Brandeis.®* 


The reason Justice Brandeis was concerned that experimen- 


tation and inventive thinking be fostered and encouraged in the 
legal world was because he believed that “ the aspirations of the 
people must have adequate legal expression.” “ 
say that the whole industrial world is in a state of ferment and 
that the people are beginning to doubt whether political democ- 


He went on to 


racy and industrial absolutism can coexist in the same com- 
munity. The people’s thought would take shape in action, he 
felt, if given proper opportunity, and “ it lies with our lawyers 
to say in what lines that action shall be expressed; wisely and 
temperately, or wildly and intemperately; in lines of evolution 
or in lines of revolution.” * 

Since the most insistent problems in the modern world affect- 
ing the common welfare are found in the sphere of corporate 
management and labor relations, Justice Brandeis’ greatest con- 
cern was the adaptation of legal rules to fit the facts of industrial 
life. The lawyers’ task in correcting the evils of industrial ab- 
solutism he considered similar to their earlier task with respect 
to political absolutism. Since the advanced state, to some extent 
through the efforts of lawyers, is now no longer absolutistic but 
instead guarantees political freedom under constitutional and 
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*4 Business—a Profession, lv. 
Business—a Profession, lvi. 


Law as an Instrument of Social Policy 51 


democratic forms, its assistance should be used in some way, 
he feels, to help the workers to attain democracy in industry 
since that would be in the public interest. And he carried the 
analogy between political and industrial democracy even further 
when he said, 


In order that collective bargaining should result in industrial democracy 
it must go further and create practically an industrial government—a 
relation between employer and employee where the problems as they 
arise from day to day . . . may come up for consideration and solu- 
tion as they come up in our political government.** 


The modern private corporation has grown so gigantic that 
it has become a danger to society, a power divorced from its 
myriad stockholders, shirking moral responsibility, and is in 
effect a threat to the state itself, an actual state within a state. 
An unfortunate element in the situation, he felt, lay in the fact 
that “the civilized world today believes that in the industrial 
world self-government is impossible; that we must adhere to the 
system which we have known as the monarchical system.” * 
One way to correct the situation is by way of limitation of cor- 
porate size through legislative action by the state.** Another 
is to secure to the workingman “ not only a voice but a vote, not 
merely a right to be heard, but a position through which labor 
may participate in management.” "° 
sibility, when it comes, that will indicate full-grown industrial 


It is the sharing of respon- 


democracy." Since democracy implies rule of the people, “ the 
end for which we must strive,” he says, “is the attainment of 
rule by the people, and that involves industrial democracy as 
well as political.” * 


Through democracy, both political and industrial, greater 
liberty is possible. Since lawyers have traditionally worked for 
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liberty, their obligation to further democracy, industrial as well 
as political, is fundamental to their profession, in Mr. Justice 
Brandeis’ mind. At one time he said, 


The great achievement of the English-speaking people is the attain- 
ment of liberty through law. It is natural, therefore, that those who 
have been trained in the law should have borne an important part in the 
struggle for liberty and in the government which resulted.”* 


Elsewhere he ties the function of law and industrial liberty into 
the whole Anglo-American legal tradition, when he says, 


The history of Anglo-Saxon and of American liberty rests upon that 
struggle to resist wrong—to resist it at any cost when first offered rather 
than to pay the penalty of ignominious surrender. It is the old story 
of the “ship money,” of “the writs of assistance,” and of “ taxation 
without representation.” The struggle for industrial liberty must fol- 
low the same lines.** 


The value of liberty is repeatedly stressed by Mr. Justice 
Brandeis in such terms as these: 


We set out with the principle, ... the fundamental policy of the 
Anglo-American people, that liberty should not be restricted except in 
so far as required, for the public welfare, health, safety, morals, and 
general public conditions. . .. The liberty of each individual must be 
limited in such a way that it leaves to others the possibility of indi- 
vidual liberty.75 


And again: 


What are American ideals? They are the development of the indi- 
vidual for his own and the common good, the development of the 
individual through liberty, and the attainment of the common good 
through democracy and social justice. Our form of government, as well 
as humanity, compels us to strive for the development of the individual 
man.7® 
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But, in order to attain the necessary degree of liberty, political 
democracy, for Justice Brandeis, is insufficient without indus- 
trial democracy, and the right to manage one’s own economic 
affairs. In 1911 he declared that 


Politically, the American workingman is free—so far as law can make 
him so.... Men are not free while financially dependant upon the 
will of other individuals. Financial dependance is consistent with free- 
dom only where claim to support rests upon right, not upon favor.77 


It is because ‘ we want to have the workingman free; not to 
have him the beneficiary of a benevolent employer,” * that 
Justice Brandeis looks to the law to break down privilege and 
strengthen rights in order that it may properly command 
respect.” 


In view of the unrest in this country, in view of the widespread feeling 
that law is something different for the rich than for the poor, it is of 
the utmost importance that men should not trifle with the law, . . . that 
they should look upon it as a standard to be lived up to; and that they 
should recognize that the law is supreme over man, and in this republic, 
exists for all men alike.*®° 


It is the small man who needs the protection of the law, he feels, 
“but the law becomes the instrument by which he is 
destroyed.” ** This situation “is largely the result of unwise, 
man-made privilege creating law,” he says,’ and therefore the 
legislatures and the courts cannot “sit idly by while through 


concentration and utilization of economic power, strong-willed 
83 


industrialists make over our civilization. 
Although he looks to the law for help, Justice Brandeis does 
not place full reliance upon legislation to effect the necessary 
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change. “I have grave doubt,” he says, “as to how much can 
be accomplished by legislation, unless it be to set a limit upon 
the size of corporate units.” ** Furthermore, since “ remedial 
institutions are apt to fall under the control of the enemy and to 
become instruments of oppression,” he believes we should “ seek 
for betterment within the broad lines of existing institutions 

. constant inquiry into facts . . . and much experimenta- 
tion.” *° “ We should not regulate anything by law except 
where an evil exists which the existing forces of unionism or 
otherwise (employers’ associations, consumers’ cooperatives, etc. ) 
are unable to deal with.” ** P 

In accordance with his faith in human reason, Justice Bran- 
deis places greater reliance on self-government than he does on 
legal instrumentalities, no matter how ingeniously devised. 
Liberty is self-wrought, largely self-imposed, he feels, and 
“freedom cannot be conferred by decrees of government.” * 
Elsewhere he points out that ‘‘ democracy exists only as the 


people take upon their own shoulders the responsibility for their 
own welfare.” ** The fundamental cause of the wars lay not 
so much in economic ambitions and treaty violations as in “ the 
longing of the people for self-government, for self-expression; 
and the mistaken belief on one side or the other that this self- 


development justly requires the subjection of other peoples.” * 


With self-government, democracy goes hand in hand. As he ex- 
presses it, 


Democracy in any sphere is a serious undertaking. It substitutes self- 
restraint for external restraint. It is more difficult to maintain than to 
achieve. It demands continuous sacrifice by the individual and more 
exigent obedience to the moral law than any other form of government. 


84 Mason, .. . State, 79. 

85 Other People’s Money, xxiv; Brandeis Guide, 51. 
8® Mason, Brandeis Way, 36. 

87 Op. cit., 18. 

88 Op. cit., 297. 

8° Curse of Bigness, 268. 


Law as an Instrument of Social Policy 55 


Success in any democratic undertaking must proceed from the individual. 
It is possible only when the process of perfecting the individual is pur- 
sued. His development is attained mainly in the processes of common 
living.®° 

So consistent is he in his conviction about the necessity of self- 
government that he believed the country should go back to the 
concept of federation, letting each state reach for self-develop- 
ment and evolve its own sound policy.* He felt that NIRA, 
purporting industrial self-government, actually surrendered con- 
trol of production, of prices and trade practices, to a small group 
of big corporate employers, to the destruction of all competi- 
tion.°? He held widely distributed stock ownership, whether or 
not among employees, had the effect of destroying moral respon- 
sibility on the part of those who profitted from a corporation’s 
activities.°* The New Deal, in spite of its adoption of many of 
his devices and suggestions, tended, he felt, toward a centraliza- 
tion of governmental power ** which was undesirable in its effect 
on human personality. 

His concern for self-government is based upon his confidence 
in the capacity of men to do more in the interests of justice than 
they usually have been permitted to do through faulty organiza- 
tion of human energies. Good government established through 
laws which adequately meet the capacities of men would not 
limit but would encourage men to utilize their powers. “ The 
margin between that which men naturally do and which they can 
do is so great,” he says, “ that a system which urges men on to 
action, enterprise and initiative, is preferable in spite of the 
wastes that necessarily attend that process.” °° Elsewhere he 
relates this need for development to the United States Consti- 
tution, when he says, 
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The “right to life” guaranteed by our Constitution is now being 
interpreted according tc demands of social justice and of democracy 
as the right to live, and not merely to exist. In order to live, men 
must have the opportunity of developing their faculties, and they must 
live under conditions in which their faculties may develop naturally and 
healthily.®*® 


One of the reasons Justice Brandeis is convinced of the 
necessity of a living wage for all is his belief that financial inde- 
pendence is essential to the proper development of character. 
“ It is in the proper spending of the dollar,” he says, “ that both 
men and women can best show their efficiency.” °* After point- 
ing out that “half a century ago nearly every American boy 
could look forward to becoming independent as a farmer or 
mechanic, in business or in professional life,” °° he notes that 
under modern industrial conditions, “ at least twenty-one of the 
twenty-four hours are devoted to subsistence and a small fraction 
of the day is left for living.” * 
inverted sense of values in which property is served to the detri- 


Such a situation indicates an 


ment of humanity instead of its benefit. 


“ Property is only a means,” he says. “It has been the frequent error 
of our courts that they have made the means an end. Correct that 
error, put property back into its proper place, and the whole social- 
legal conception becomes at once consistent.” °° 


By securing to each individual financial independence and 
the right to participate in the making of the laws under which 
he lives not only in the political sphere but also in the industrial, 
men can best achieve the fullest development of their powers. 
It is in “ obedience to the laws which the people make for them- 
selves in a business, and not the laws which are made for them 
and in the making of which they have no part,” ** that real 
democracy is achieved. Democracy, industrial as well as poli- 
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tical, is therefore the end toward which Mr. Justice Brandeis 
looks in his efforts for social justice. He puts it this way: 


We must bear in mind all the time that however much we may desire 
material improvement and must desire it for the comfort of the indi- 
vidual, that the United States is a democracy, and that we must have, 
above all things, men. It is the development of manhood to which any 
industrial and social system should be directed. We Americans are com- 
mitted not only to social justice in the sense of avoiding things which 
bring suffering and harm, like unjust distribution of wealth, but we are 
committed primarily to democracy. The social justice for which we are 
striving is an incident of our democracy, not the main end. It is 
rather the result of democracy—perhaps its finest expression—but it 
rests upon democracy, which implies the rule of the people. And there- 
fore the end for which we must strive is the attainment of rule by the 
people, and that involves industrial democracy as well as political 
democracy.!°? 


In the development of democracy and self-government, not 
uniformity but differentiation is desirable. “ What we want,” 
Justice Brandeis says, “is not a dominant race or races, not 
uniformity, but what Felix Adler expressed as ‘the utmost 
differentiation of the type of culture, the utmost variety and 
richness in the expression of fundamental human faculties.’ ” *° 
Else-vhere he says, “ Democracy rejected the proposal of the 
supe” man who should rise through the sacrifice of the many; it 
insists that the development of each individual is not only a 
right, but a duty to society, and that our best hope for civiliza- 
ticn lies not in uniformity, but in wide differentiation.” *% 

The allusion here to “a duty to society ” raises a question as 
to whether Mr. Justice Brandeis shifted his attention some- 
what from the individual man and his development toward 
society and the group after 1910 when he first became conscious 
of his racial heritage as a Jew. Belief in the Jewish religion 
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had never been part of his upbringing, his family having drifted 
away from synagogue membership several generations earlier.*”° 


In coming to America, they took part from the beginning in the 
political and educational life around them, so that aside from 
family connections, thein associates were mostly native Ameri- 
cans of German and English descent. Especially in Cambridge 
and Boston, where Louis Brandeis made friends in the best 
circles through his brilliant record at Harvard Law School, the 
environment was conducive to the adoption of traditional 
American ideals rather than to any attraction for the age-old 
Jewish culture. It is therefore not surprising that his early 
thought reflected the views he had learned in American schools 
and in influential American homes. This would account for the 
familiar ring of his concern for liberty, education, justice, inde- 
pendence, responsibility, and self-government under the provi- 
sions of the United States Constitution. The enlargement of 
his views from political to industrial democracy was a natural 
result of the labor troubles which grew steadily in significance 
during his early manhood. That he was interested in the 
Fabian movement in England without being influenced to adopt 
socialism is an indication of the soundness of his understanding 
of American principles of government and of the acuteness of 
his legal mind. When his sympathies with labor led to his 
appointment to arbitrate the difficulties of the garment workers 
in New York, where employers and employees both were Jewish, 
he is known to have developed a new interest in Jewish people 
and their ideas which was different from anything he had 
hitherto experienced.*°* From that time on there is observable 
in his writings an emphasis on society and the group which is at 
variance with his earlier concern with the welfare of the indi- 
vidual workingman. Whether he was conscious of the change 
of viewpoint is not quite clear, although frequently in his later 
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writings he undertook to reconcile Jewish philosophy with 
American ideals by postulating that the latter were the political 
expression of the former’s goals.” What he has to say upon 
this point and the implications of his thoughts about society and 
the individual are pertinent here. 

Perhaps the strongest statement he made regarding the su- 
periority of society to the individual was made in 1921 in his 
dissenting opinion in the Duplex Printing case, where he says: 


All rights are derived from the purposes of the society in which they 
exist; above all rights rises duty to the community.1 


Elsewhere speaking of the Jews and their rights as a group, he 
says, 

This right of development on the part of the group is essential to the 
full enjoyment of rights by the individual. For the individual is de- 


pendent for his development (and his happiness) in large part upon 
the development of the group of which he forms a part.?°° 


An earlier statement, made in 1902, indicates a feeling even 
then for brotherhood in the Jewish sense as distinguished from 
altruism as John Stuart Mill, for example, would have described 
it: 

The spirit which subordinates the interests of the individual to that of 
the class is the spirit of brotherhood—a near approach to altruism; it 


reaches pure altruism when it involves a sacrifice of present interests for 
the welfare of others in the distant future.1?° 


Ten years later he told the Young Men’s Hebrew Association in 
Chelsea : 


But the ages of sacrifice have left us with the sense of beethanttontis that 
brotherhood has given us the feeling of solidarity which makes each one 
of us press forward with loyalty to fulfil the obligations of the 
brotherhood.11+ 
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The connection between the Jewish idea of brotherhood and 
the American idea of justice he expresses in this way: 
Our teaching of brotherhood and righteousness has, under the name of 
democracy and social justice, become the twentieth-century striving of 
America and western Europe.??” 


From this foundation of brotherhood, the striving for democracy 
derives its ethical value, he believes: 


This great ethical movement for real brotherhood of man reinforces the 
demand of the workingman for wages, hours and conditions which will 
permit of his living according to those higher standards essential to 
life, health and the performance of the duties of citizenship in a 
democracy.11* 


In a paragraph of the address he delivered before the Menorah 
Society of Columbia University in 1914, he discloses that the 
real source of this Jewish doctrine of brotherhood with its im- 
plicit subordination of the individual to the welfare of the group 
is to be found in the Jewish doctrine of immortality. On this 
point he says: 

To describe the Jew as an individualist is to state a most misleading 
half-truth. He has to a rare degree merged his individuality and his 
interests in the community of which he forms a part. This is evidenced 
among other things by his attitude toward immortality . . . despite our 
national tragedy, the doctrine of individual immortality found relatively 
slight lodgement among 


Perhaps the clearest indication of his personal feeling regard- 
ing immortality, comes from a quotation from one Achad Ha’am 
which his biographers set forth at length as expressing his 
spiritual belief: 


Judaism did not turn heavenward and create in Heaven an eternal 
habitation of souls. It found “ eternal life” on earth by strengthening 
the social feeling of the individual; by making him regard himself not 
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as an isolated being with an existence bounded by birth and death, but 
as part of a larger whole, as a limb of the social body. This conception 
shifts the center of gravity not from the flesh to the spirit, but from 
the individual to the community; and concurrently with this shifting, 
the problem of life becomes a problem not of the individual, but of 
social life. I live for the sake of the perpetuation and happiness of the 
community of which I am a member; I die to make room for new indi- 
viduals who will mould the community afresh and not allow it to 
stagnate and remain forever in one position. Where the individual 
thus values the community as his own life and strives after its happi- 
ness as though it were his individual well-being, he finds satisfaction and 
no longer feels so keenly the bitterness of his individual existence, be- 
cause he sees the end for which he lives and suffers.115 


The tendency to look to the future in this temporal world, 
rather than in another, and to work toward the immortality of 
the race by procreation here rather than through the resurrection 
of the body after this life, is so characteristic of the Jewish 
thought about us that it is not surprising that Jewish thinkers 
from Marx and Durkheim to S. Alexander and Laski should 
emphasize the importance of the masses, the solidarity, the col- 
lectivity, the brotherhood, in the temporal evolution of godliness 
and social justice even to the point of minimizing the significance 
of the individual. What is astonishing is the fact that an 
American judge like Mr. Justice Holmes could have been in- 
fluenced to advocate the sacrifice of the individual to society’s 
interests *** to an extent greater than the Jewish Justice Bran- 
deis, with his American training, was willing to go. For Mr. 
Justice Brandeis there was always present an ethical factor 
which for Mr. Justice Holmes was irrelevant. This ethical 
factor took the place for Justice Brandeis of the theological 
virtue of hope, for he says, 


The sole bulwark against demoralization is to develop in each new gene- 
ration of Jews in America the sense of ‘noblesse oblige.’ That spirit 
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can be developed in those who regard their race as destined to live, and 
to live with a bright future." 


The stress Mr. Justice Brandeis puts upon morals and ethics 
in his effort to restore respect for the law is almost unique among 
modern jurists. Most theorists about the law since Hobbes and 
Bentham have endeavored to separate morals from law. Even 
Justice Cardozo talks not about morals but about the mores of 
the community which the judge intuitively reflects in enuncia- 
ting law.** With Mr. Justice Brandeis, however, the notion of 
ethics remains a criterion outside the law by which the goodness 
of the law is measured. His concept of ethics is not clearly set 
forth but his confidence in the existence of morality is as certain 
as is his belief in law. Apparently his idea of morals is closely 
associated with his feelings for brotherhood, democracy, and the 
future of the race, for he says, 

Precisely because I believe in this future in which material comfort is 


to be comparatively easy of attainment, I also believe that the race must 
steadily insist upon preserving its moral vigor unweakened.1® 


Elsewhere he refers to “this great ethical movement for real 


brotherhood of men ” when speaking about “the awakened social 
sense of the community, with its longing for a truer democ- 
racy.” **° He notes that “ there is also a law of ethics that man 
shall not advance his own interests by exploiting his weaker 
fellows or through casting burdens upon the community.” *”* 
And he relates the sacrifices required by the moral law for 
democracy when he says, 


But democracy in any sphere is a serious undertaking. It substitutes 
self-restraint for external restraint. It is more difficult to maintain 
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than to achieve. It demands continuous sacrifice by the individual and 
more éxigent obedience to the moral law than any other form of govern- 
ment. Success in any democratic undertaking must proceed from the 
individual. It is possible only where the process of perfecting the 
individual is pursued. His development is attained mainly in the pro- 
cesses of co1ramon living. Hence the industrial struggle is essentially 
an affair of the Church and its imperative task.1%2 


It is because he believes America’s fundamental law seeks to 
make real the brotherhood of man which has been the Jewish 
fundamental law for over twenty-five hundred years that he 
finds in twentieth century America the demand for social justice 
which is similar to the Jewish striving for effective democracy.*” 
With the Jews, the passion for righteousness was strengthened 
through persecution.’ “ There is something better than peace,” 
he says, “and that is the peace that is won by struggle.” *”* 
Again he declares, “ progress flows only from struggle.” ** 
Elsewhere he associates the battle for progress with freedom and 
“that is the only way we can advance.” **? 


Since struggle for freedom and justice is a moral duty for Mr. 
Justice Brandeis, he has no sympathy with so-called Christian 
resignation in the face of evil. He feels that an awakened moral 
sense in the social-minded intelligentsia combined with the 
awakened economic sense of organized labor “‘ could break down 
the stupid belief that business evils, such as espionage, were 
inevitable ills which a Christian should bear with resigna- 


92128 


tion. In his brief on the Oregon minimum wage law he 


marvels at “ the patience with which widespread evils have been 
borne as if they were inevitable,” and adds, “ how potent the 
forces of conservatism that could have prevented our learning 


122 Curse of Bigness, 270-271. 

128 Lief, . . . Ideal, 322; DeHaas, 161. 

124 Curse of Bigness, 228. 

125 Brandeis Guide, 212. 

126 Op. cit., 179; Social and Economic, 387. 
127 Social and Ec., 402. 

128 Lief, . . . Ideal, 438. 


64 Miriam Theresa Rooney 


that, like animals, men and women must be properly fed and 
housed, if they are to be useful workers and survive.” **° Nearly 
twenty years later in his dissenting opinion in Liggett v. Lee **° 
he speaks of “ the evils attendant upon the free and unrestricted 
use of the corporate mechanism, as if these evils were the in- 
escapable price of civilized life and, hence, to be borne with 
resignation.” Instead of being resigned to evils, he advocates 
fighting them and with weapons other than prayers: 


If the Survey expects to break down the stupid belief that irregularity is 
inevitable—one of the ills which a Christian should bear with resigna- 
tion—it will have to fight with weapons other than the paternosters of 
princes and politicians. . . 


The reason that he urges the invention of social weapons 
which will effectively correct economic injustices is because he 
recognizes the deadening effect of the power and control exer- 
cised by business monopolies upon life. ‘ Those who control 
our trusts,” he says, “ do not want the bother of developing any- 


thing new.” **? 


Instead they seek to control essential raw mate- 
rial in order to prevent business rivals’ access to it.*** The steel 
trust, for example, “ by buying up existing plants and particu- 


larly ore supplies at fabulous prices, and by controlling strategic 
transportation systems” eliminated competitors. Such trusts 
obtain huge profits not through efficiency in production and dis- 
tribution but through control of the market, a control which 
amounts to “‘ the exercise by a small body of men of the sovereign 


M4 9? 134 
taxing power. 


Through size alone great corporations have 
brought “such concentration of economic power that socalled 
private corporations are sometimes able to dominate the 
state.” **° The evil that results is two-fold. In the first place 


wide diffusion of stock ownership prevents the thousands of 
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stock-holders from exercising the supervision for which they are 
morally responsible over the few men who direct corporate 


activities. 


On the other hand, the endeavor by combinations 
of superior power to close the field of competition or to restrict 
individual effort, takes “ away from the people that protection 
which comes from the incentive in the individual to create.” **” 
From both viewpoints he points out that “neither our intelli- 
gence nor our characters can long stand the strain of unrestricted 
power.” **° Because he feels that “ unlicensed liberty leads 
necessarily to despotism or oligarchy,” Mr. Justice Brandeis 
believes that “those who are stronger must to some extent be 
curbed.” **° 

To offset the tendency toward corporate despotism and its 
consequent demoralizing effect upon democracy, Mr. Justice 
Brandeis relies upon the power of the state. “ The power of 
the state,” he observes, “ exists equally whether the end sought 
to be attained is the promotion of health, safety, or morals, or is 
the prevention of fraud or the prevention of general demoraliza- 
140 Primarily the power of the state to regulate is a legis- 
lative power, although legislation may be made effective through 


administrative agencies or tribunals. The means used should be 
1 


tion. 


preventive as far as possible rather than punitive.*** In devising 
techniques through which administrative tribunals may enforce 
limitations and rules prescribed by the legislatures Mr. Justice 
Brandeis is particularly interested in novel inventions as well 
as in the use of well-established means like the taxing power. 
In the institution of the Federal Trade Commission, with which 
he had much to do, he was most concerned with the device known 
as “cease and desist orders” **? and he pointed out that the 
procedure “ is a strictly preventive measure taken in the interest 
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of the general public . . . it is brought to prevent . . . not the 
commission of acts of unfair competition but the pursuit of un- 
fair methods. ...”*** He felt that by thorough fact-finding 
and bringing to the attention of the public the knowledge of un- 
fair business methods commonly used, much could be accom- 
plished.*** He told Congress that it was his belief “ that by the 
adoption of a proper system of accounting, supplemented by 
proper publicity, we shall reduce to a great extent the number 
of breaches of law.” **° 

Another device which interested him a great deal was the 
certificate of public convenience which gave rise to the famous 
Ice case.**° The tax power, too, he felt should be used for the 
encouragement or discouragement of competition,**’ or anti- 


social evils attributable to bigness.*** 


But in advocating legis- 
lative experimentation with such devices he did not intend to 
displace the courts; he wished, on the contrary, “to make them 


efficient instruments of justice.” **° He thought that efficient 


judicial machinery would be “even more potent as a deterrent 
150 


than as a cure, while on the other hand, inefficient judicial 


machinery resulting in a failure of justice brought all law into 


151 


disrepute.*** Since such failure was not inherent in the judicial 


process he believed, but “ due wholly to a surprising lack of 
effective legal methods and machinery” **’ he felt that better 
methods would insure greater respect for law. 

With regard to judicial legislation he said, “ When a court 


decides a case upon grounds of public policy, the judges become 


9? 153 


in effect legislators. In amplification of this view he ex- 


plained at another time, 
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The application of an existing principle to a new state of facts is not 
judicial legislation. To call it such is to assert that the existing body 
of law consists practically of the statutes and decided cases, and to 
deny that the principles (of which these caseg are ordinarily said to be 
evidence) exist at all. It is not the application of an existing principle 
to new cases, but the introduction of a new principle which is properly 
ealled judicial legislation.154 


From this explanation it would seem clear that his own par- 
ticular device of enlarging the scope of judicial notice to in- 
clude greater quantities of facts, the device which has become 
famous as the Brandeis Brief, is not to be considered as judicial 
legislation. As one of his biographers writes: ‘ The touch of 
the artist is most apparent in Mr. Justice Brandeis’ creative use 
of judicial notice; the judgment of the court is predicated not 
only upon the law but also the matter to which is relates—the 
constitutionality of a statute depends upon its reasonableness. 
. .” °° Of this same device another biographer recalls that 
“ Cardozo regarded Brandeis as standing ‘ with the few great 
judges of his country and the world,’ the originator of a method 
of solving constitutional law problems ‘ which, if followed, would 
keep the law responsive to changing human needs; in his work 
on the bench he has shown this method in action.’ ” *°° 
Whether the agency of the state be judicial, administrative, 
or legislative, its functioning as an instrumentality of law will 


become increasingly important, he felt, in securing freedom. 


This implies the continued growth of governmental control. But 
legal control as Justice Brandeis visualizes it is not control over 
persons but rather control for the protection of human beings 
and their greater liberty. 

“T can see,” he says, 


that the tendency is steadily toward governmental control. The govern- 
ment must keep order not only physically but socially. In old times 
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the law was meant to protect each citizen from oppression from phy- 
sical force. But we have passed . . . to oppression in other ways. And 
the law must still protect a man from things that rob him of his free- 
dom, whether the oppressing force be physical or of a subtler kind.1*7 


Unlike Mr. Justice Frankfurter and Harold Laski, Justice 
Brandeis did not rely upon experts, even in administrative 
tribunals, to make the legal machine effective. On the contrary 
he had learned to distrust experts and to put more faith in 
democratic methods. “I began to see,” he says, “that many 
things sanctioned by expert opinion and denounced by popular 
opinion were wrong.” *** But he did go along part way with 
Frankfurter, one of his biographers notes, on the value of a 
“well-equipped group who could give their time to threshing 
out legislative proposals and promoting those that appeared to 
be sound.” *°® In other words, while he did not approve of an 
oligarchy of any sort even of brains, he did recognize the need of 
intellectual leadership in a democracy comprised of rational 
beings, providing that the people actually accepted it. “ I agree 
fully,” he says, “ that we must have individuals to be leaders, 
not groups or the decision of every important question by votes; 
democracy is in no sense inconsistent with individual leader- 
ship; only it must be leadership by consent and the consent must 
be actual.” *° 

Instead of emphasizing governmental controls, no matter how 
carefully planned, he would minimize the incidence of govern- 
ment to the greatest degree possible. “ The ideal,” with Justice 
Brandeis, “ is for the people to have as little need of government 
and the law as possible; we need government to give help, but 
it should be restricted to certain limits.” *** Upon a question 
of morality, however, where liberty is at stake, there is no room 
for compromise,—“ industrial liberty, like civil liberty, must 
rest upon the solid foundation of law.” * 
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Uppermost in all Justice Brandeis’ thinking about democ- 
racy is his reliance upon the rule of law. He is concerned lest 
the law fall into disrespect and he devotes his best thought to 
strengthening confidence in it. Repeatedly he points out that 
this is a government of laws and not of men,*® and that the 
Jewish conception of law is embodied in the American Con- 
stitution, with its proclamation of a government of laws.*® 
Furthermore, he looks to the law not as a substitute for but as a 
reenforcement of education. 


“Tf we were all wise,” he observes, “ we would not need any law. We 
would not need any criminal law, surely, because we know that the 
wages of sin is death. However, we need law as an aid to wisdom. If 
we could rely wholly upon education there would be little need of laws, 
because much legislation is designed merely to make people do that 
which is for their best interests.” 1® 


In summary, Justice Brandeis holds that through the rule of 
law, freedom and justice are secured. Through justice, peace 
will prevail, for “ peace can exist only in a world where justice 
” 286 And with the Jewish struggle for 
righteousness through law, Justice Brandeis associates the Jew- 


and good-will reign. 


ish longing for truth.** Truth, knowledge, facts, law, justice, 
all these goals of human living are combined by Justice Brandeis 


in one sentence: “ Justice can be attained only by careful 
regard for fundamental facts, since justice is but truth in 
action.” 


Notwithstanding Justice Brandeis’ protests that he subscribes 
to no philosophical system, it is obvious that his thinking 
follows the lines of a fundamental pattern. He continually 
rethinks conclusions which had been widely accepted until his 
time, but his thinking is done exclusively within the boundaries 
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prescribed by the common law. To that law he undertook to 
make a distinctive contribution. An appraisal of his achieve- 
ment as measured by the philosophical realism basic to the 
common law system is prerequisite to an estimate of his signi- 
ficance in the history of jurisprudence. 

Primary to his thought is his insistence on facts. Indeed it 
may be said that facts are for Justice Brandeis the sources of 
the law. In this respect facts take the place for him that nature 
held for Bracton and the founders of the common iaw. To some 
extent, facts and nature are interchangeable, since facts are 
determinations of nature and are based upon it. Both are 
objectively viewed by the mind which observes them. A dis- 
tinction, however, exists between them insofar as nature exists 
as created by its Author quite independently of whether any 
human mind observes it or not. Facts, on the other hand, while 
based upon nature, and therefore found objectively outside 
mind, nevertheless are particular aspects of nature which have 
significance for human thought, largely because of the human 
element present in their observance. In an earlier day, when 
law was understood to comprise divine and eternal law as well 
as positive law, nature and natural law were customarily used 
to describe the order of the universe which man recognized as 
existing about him, whether or not he understood its function- 
ing. The employment of the word “ facts ” as a substitute for 
“nature ” or “ natural law ” accords more closely with modern 
agnosticism, which is unconcerned with the spiritual. From the 
standpoint of legal philosophy, the choice of “ facts ” in prefer- 
ence to “ nature,”’ makes little difference, since either “ facts ” 
or “ nature,” objectively observed, constitute the foundations of 
philosophical realism. Justice Brandeis, by relentlessly insisting 
on the search for facts, based his jurisprudence on the realism 
basic to the traditional common law. 


In the Brandeis system there are, however, two elements of 
philosophical realism which were glossed over or ignored. The 


Law as an Instrument of Social Policy V1 


first is the nature of realism itself, for realism, precisely because 
it is realism, recognizes its limitations. Since truth in the mind 
and truth in nature are not the same, but rather are related by 
a correspondence or conformity of the former to the latter, tie 
res or thing which exists in the mind is not the thing itself as 
it exists in nature but an idea of that thing formed by the mind 
which observes it. In other words, the table,—wood, shape, and 
all—upon which I am writing does not physically take up 
time and space in my mind, but rather a likeness of it exists in 
my mind, similar to a snapshot but generalized to indicate not 
one particular table but a comparison of tables with each other 
and with chairs and other objects. To the extent that the human 
mind is involved, the fact or aspect of nature being observed is 
modified by the natural limitations of the human mind in com- 
prehending the object fully. Philosophical realism does not 
ignore this human factor but reckons with it, differing from 
other philosophical systems in measuring mind by nature, in- 
stead of nature by mind. Justice Brandeis, though master of 
the law of evidence, in which demonstrations of the inaccuracies 
of the observing mind occur frequently, fails to consider the 
mental element in observing facts, which a fully rounded out 
philosophical realism would have given him. 

A second factor which differentiates the legal realism of 
Justice Brandeis’ concern for facts from the philosophical real- 
ism of what Pollock and Maitland referred to as “ the golden age 
of the common law,” ** is the subjective element in the selection 
of facts. Obviously the human mind cannot cope with an un- 
ending sequence of facts, if those facts are to yield significance 
for the mind. There must be some organization of facts on the 
basis of relationship, and therefore a selection of some facts 
to the exclusion of others from consideration on a given subject 
or at a certain time, if they are to have any meaning. Philo- 
sophical realism recognizes that whenever choice or selection 
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comes into play, a subjective element enters which again modifies 
comprehension of nature in the human mind. Mr. Justice Bran- 
deis never seemed to be quite conscious of this subjective factor 
in fact-finding, but on the contrary betrayed what almost 
amounted to naivété in assuming that the facts which had sig- 
nificance for him were the only possible facts available and that 
even were those facts admittedly of the utmost importance, that 
they would have the same significance for others as they had for 
him. It was almost as if, in the manner of Gertrude Stein, he 
had said, “ a fact is a fact is a fact,” depending upon repetition 
to make it more so. 

Mr. Justice Brandeis’ neglect of the mental element with 
respect to the sources of law did not, however, carry over into 
that aspect of his jurisprudence which may be called the forms 
of law. On the contrary, so convinced was he of the capacity and 
the duty of human reason to regulate and conttol the facts of 
life in accordance with human needs, once they are ascertained, 
that his philosophy of law could as properly be called rational- 
istic or intellectualistic as realistic. He had confidence in the 
human mind, not only in his own, but also in the minds of men 
in general to face the problems of life and master them. Here 
again, he was unconcerned with the supernatural and the func- 
tioning of a divine intellect which the human mind observes in 
operation and adumbrates, and in which it may participate in 
giving order to a part of the universe. He accepted unquestion- 
ingly the universe as he found it, and within its limitations and 
conditions he undertook to use his mental powers to the fullest 


in making it so far as possible a better place to live. His respect 
for the integrity of his own mind was the foundation of his 
respect for the minds of others. So high was his regard for intel- 
lectual ability that he appears to have overlooked the physical 
and emotional drives which condition mental capacities in men 
generally. The basis of his confidence in democracy is to be 
found in his reliance on the ability of human beings to think. 
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For both democracy and law, his abiding belief in the appeal 
to reason in other men was the basis of his realism. 

It is in the functioning of law and its efficient operation that 
the Brandeis contribution to jurisprudence discloses its novelty. 
Justice Brandeis thought of law as an invention, device, or 
instrument, humanly conceived and humanly applied to effectu- 
ate justice. Until well along in the nineteenth century, law had 
been considered declaratory of right, and its rules were said 
to be found, not made. To Jeremy Bentham is ascribed the 
change in concept.*° By his acceptance of the philosophy of 
Thomas Hobbes to the point of equating law with force, and by 
his adoption of philosophical positivism in his efforts to codify 
the positive law of England, Bentham so confused the usages of 
the word “law,” that the way to misunderstanding has been 
made easier than the road to clarity. It is now common to hear 
it said that the judges make the law, or, that the law is what 
the judges say it is.*** Two centuries and more before Bentham 
wrote, a controversy arose in England regarding the power of 
Parliament to make new law.’ Before the sixteenth century, 
statutes, like judicial decisions, were held to be declaratory of 
law only. With the growth of the doctrine of the “ divine right 
of kings” in place of the Bractonian view that “the king is 
‘ under God and the Law,” an arbitrariness developed in the 


executive which required nothing less than a revolutionary war 
to bring it under control. In modern times, a tendency toward 
the development of a theory of the “divine right of the 
judges ” *”* has given rise to much criticism of courts and their 


operation. It was the Brandeis conception of the functioning 
of law that judges could command respect proportionate to their 
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adaptation of legal rules to the changing conditions of modern 
life. The application of his theory has at times been under- 
taken on a philosophical foundation of materialistic-positivism, 
after Bentham, or of idealistic-absolutism, after Hegel, instead 
of realism, with rather disastrous results. Worked out upon a 
realistic basis, in accordance with Justice Brandeis’ own under- 
standing of the common law, the reasonableness of his instru- 
meutalist approach requires a new examination of the age-old 
doctrine that law is found, not made. 

When Mr. Justice Brandeis based his theory on facts as the 
source of law, and looked to mind to impart to those facts some 
sort of legal form, he was in effect taking nature as he found it, 
not creating an idealistic situation which had no foundation in 
reality. He did not attempt to define that nature nor to speculate 
upon its order or laws beyond the line which separates the scien- 
tific from the metaphysical realm of thought. For the most 
part, he ignored the metaphysical in his thinking about facts, 
but he accepted it, at least implicitly, and did not deny its 
reality as many of his followers have done. In other words, 
although he did not accept the natural law, as such, nor even 
profess to be concerned about it, much less to understand it, 
nevertheless by his unceasing search for facts and his acceptance © 
of the capacity of human reason, conditioned by that nature of 
which it is a part, to give some order to nature,—that is, to facts 
observed from nature,—Justice Brandeis by implication agreed 
to a large extent with the natural law theorists, who, because 
they observe order or law in nature, declare law is found, not 
made by man. 

To say that law is found in nature, or that natural law exists 


independent of anyone’s mind, does not require a denial that a 
human mind, entrusted officially with jurisdiction, can formu- 
late or “ make” rules applicable to other human beings which 
will modify in some respect the understanding of the relation of 
man to nature. As long as the rule is a modification only and 


Law as an Instrument of Social Policy 75 


not an attempt to change or deny the unchangeable relation be- 
tween human beings and that nature which surrounds them, is 
other than they, and yet in which they participate and form a 
part, the rule is not only proper to man’s capacities but may 
be demanded of him as a rational being by his environment. To 
fail to utilize his reason in meeting the challenge nature offers 
is as reprehensible as the attempt to defy nature by going 
contrary to its precepts. No natural law jurist, no philosophical 
realist, would think of the power of the human mind as pro- 
hibited by his belief in the natural law, from formulating legal 
rules, some of which may derive their force from nature. On the 
contrary, it is the philosophical realist who acknowledges the 
importance of nature in the life of the human mind, who applies 
his intellectual powers most rationally in bettering as far as 
possible the conditions of human living. Neither the materialist 
who considers mind as a part of matter, nor the idealist who 
spins out day-dreams unsupported by matter, both of whom rely 
upon physical force to make their dreams effective, have the 
rational appeal of the realist who relies upon the reasonableness 
of his fellows to accept and apply his carefully thought out 
conclusions. Indeed it is the realist who holds that judgments 
are creative,—not that they “make” truth which had no pre- 
vious existence in the universe, but rather that they give a new 
formulation, understandable to the human mind, of a relation- 
ship already existing between mind and matter, but not before 
discerned and tested by observation of nature. 

Much of the confusion that persists about the unchangeable- 
ness of the natural law and the changing formulas of legal rules 
necessitated by modifications in environment is due to an equi- 
vocal use of the word law. In one sense, all law is law to the 
extent that it requires obedience from all subject to its juris- 
diction. There is, however, no legal system which does not 
distinguish between laws of greater and lesser importance. The 


very names by which laws are known, such as treaties, consti- 
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tutions, statutes, decrees, ordinances, regulations, and so on, 
indicate some of these distinctions. The differences in the 
applicable sanctions, such as war, prison, jail, reformatory, fine, 
damages, injunction, revocation, mandamus, and so forth, are 
similar evidences. The tendency of the human mind to general- 
ize the various forms in an effort to penetrate to the substance 
does not justify however, the confusion of forms and substance 
in unreal abstractions as the positivists and absolutists are both 
accustomed to do. Because the realist derives his generaliza- 
tions from particular aspects of nature and measures those 
generalizations by testing them back to nature, he is continually 
making distinctions in his concepts on the basis of individual 
differences. Since he habitually distinguishes between aspects 
of nature, he is not likely to confuse aspect and nature. In the 
same way the natural law jurist who bases his theory on philo- 
sophical realism, is not likely to confuse nature or natural law, 
which is unchanging in its relationship to mind, with those 
formulations of legal rules, or of judgments, which must neces- 
sarily change with man’s greater knowledge of nature. In other 
words, for the realists, natural law is found, not made, but 


human law, whether positive or customary, is formulated,— 


“made,” if you will,—by the creative judgments of the human 
mind. Another way of putting it, is that natural law, which 
pertains to the essence of the order of the universe of which man 
is a part, is unchanging in its relationship to man, although his 
knowledge of it changes as he becomes better informed of its 
nature, while human law, which is comprised of human formu- 
lations of the natural law as well as of formulations of the 
essentially indifferent, can and does change in accordance 
with the determinations and conclusions of human choices and 
judgments. 

Those legal rules which are essentially indifferent with re- 
spect to the natural law, and are often referred to as the morally 
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indifferent,** are from the quantitive standpoint much more 
frequently encountered in human experience than are formula- 
tions of the natural law. This is largely due to the fact that 
man, because he is himself part of nature, and because he is also 
rational, is normally accustomed to go along with nature, and 
not likely to defy it. He has within his own person, if he is 
healthy, a faculty which intuitively indicates conformity of his 
action with natural law, for natural law is promulgated or made 
known to him essentially through his own nature’s participation 
in the universal order. With respect to the rules which are 


morally indifferent, however, positive promulgation is necessary 


in order that he may be bound to observe them. It is the neces- 
sity of promulgating each specific rule for each person to whom 
it is applicable that gives rise to the multiplicity of laws found 
in the law books. The more frequently these laws are amended, 
repealed, or revoked, the greater the uncertainty of what con- 
stitutes existing law. Uncertainty in law is undesirable for 
many reasons, but as long as it concerns only the morally indif- 
ferent and does not affect. the essence of the natural law, no 
objection is raised from the standpoint of philosophical realism. 
To stand by the principles may be suggested by prudence, but 
insofar as the natural law is not invoked and the principles 
have been derived from the morally indifferent, there is no 
compulsion to observe them on the ground of unchangeableness 
of law alone. 

A relevant illustration of the difference between declaratory 
law and “law” that is “ made” is to be found in the Papal 
Encyclical Letters on labor. In Rerwm Novarum, the Encycli- 
eal “ On the Condition of the Working Classes,” issued by Pope 
Leo XIII in 1891, there is an insistence on the natural right to 
private property, essential to all men, laborers as well as capi- 
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talists. In the Encyclical, Quadragesimo Anno, issued by Pope 
Pius XI in 1931, and known as “ Forty Years After,” there 
is a direction to utilize the power of the state if necessary in 
order to redistribute property so that all men, laborers as well 
as capitalists, may have a proper share of wealth in accordance 
with their natural right.*** Monsignor John A. Ryan noted the 
difference in the two documents **° without however indicating 
the equivocal usage of the word law or explaining that the 
ground for the distinction between them is to be found in 
philosophical realism. Perhaps it should be added here that the 
power of the state as used in the Encyclical “ Forty Years 
After ” means that as a last resort, the force of law as authorized 
by a legitimate government should be invoked with penalties, if 
needed to secure greater justice. This should not be understood 
as equating law with force. On the contrary, the qualifying 
phrase “if necessary” is added in order to imply that law 
functions properly as a direction or guidance to reasonable men 
in order to aid them in doing what is right. This direction 
failing for one reason or another in its appeal to reason, may 
ultimately find support through legitimately applied force, force 
being not a first but a last resort for law. Since the doctrine of 
these Encyclical Letters is concerned with the proper distribu- 
tion of private property, another point should be made here 
about the appeal to reason, which is the primary purpose of law. 
Because legal rules are the means used to direct people with 
respect to the distribution of their property, it has become 
common to say that law regulates property. Economists like 
Richard Ely and John R. Commons have written important 
books upon Property and Contract,‘ and upon The Legal. 
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Foundations of Capitalism.*** With the Marxists, so closely has 
law become identified with property, that their revolt against 
private property holding implies the abolition of law. Again, 
as in the equating of law with force, the equating of law with 
property is due to an equivocal usage of the word law and to a 
failure to remember that law is primarily not reason in itself 
but an appeal to reason in human beings artfully designed to 
direct and guide them to act as closely as possible in conformity 
with the order which obviously governs the universe of which 
they are a part. A careful reading of the Encyclicals discloses 
that a philosophical realism which includes these elements lies 
at the foundation of the Papal doctrine. 

Justice Brandeis is not explicit in distinguishing between law 
as an expression of the natural law and law as a regulation of 
the morally indifferent, but in practice, by implicitly recogniz- 
ing the existence of nature in his continual search for objective 
facts and by devoting his intellectual efforts to the invention of 
legal devices directed instinctively toward the regulation of the 
morally indifferent, his theory of the functioning of law is 
closer to the basic realism of the common law system than that 
of many of his contemporaries and followers. It is upon the 
solidly grounded foundation of concrete facts that he develops 
his technique of fact-finding into an instrument with which to 
modify prevailing legal rules. In designing his instrument he 
carefully works within established institutions. He never denies 


such natural law doctrines as the right to hold private property, 
but on the contrary undertakes to make the law more just in its 
directions regarding the distribution of property. His appeal is 


seldom to force, save as an ultimate measure, but is on the con- 
trary, addressed most frequently to reason in devices like 
“cease and desist orders.” Unlike so many of the “ economic 
planners ” who have attempted to imitate his success without 
penetrating to the roots of his strength, he refrained from the 
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watch-words of the modern plague of “ sanctionists,”—“ you do 
as I say, or else—.’”’ Instead he invented a legal instrument 
which effected a revolution in the administration of law with- 
out ignoring or subverting the facts which disclose the relation 
of man and nature. As Charles P. Curtis would explain it, 
Justice Brandeis was concerned with the expansion or the 
extension of the coverage of legal rules, rather than with their 
relation.**® 

In acknowledging that Justice Brandeis’ chief contribution to 
modern jurisprudence lies in the instrumentalist character of 
his use of the fact-finding technique as applied in the adminis- 
tration of legal rules, a comparison with the concept distinctive 
with John Dewey of logic as an instrument of inquiry **° is to 
be anticipated. Although the Dewey system was influenced in 
its origins by the pragmatism of William James, and Judge 
Brandeis was aware of the Holmes-James debates, there is no- 
where to be found in the Brandeis writings any indication that 
the Brandeis notion of law as instrument was influenced in any 
way by the Dewey notion of logic as instrument. It is not 


Judge Brandeis but the students of his methods, who usually are 
students of the Dewey writings also, who tend to equate the two. 
The fact is, however, that the basic realism of Brandeis neces- 


sarily implies the rejection of the idealism of Dewey, since 
realistic logic derives its first principles of identity and con- 
tradiction from the observation of existent nature, whereas the 
Dewey theory of logic is derived from idealistic speculations 
about the non-existent or the possible. It is the Brandeis mis- 
fortune to have had his work interpreted less by philosophical 
realists than by abstractionists who, by reading Dewey pre- 
conceptions into their interpretations of his writings, confuse 
instead of distinguish the two theories. 
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The sanction of law in the Brandeis system has already been 
mentioned as primarily an appeal to reason and closely allied 
to education, with which he was greatly concerned. His belief 
that if you educate people in better ways of doing things you 
will seldom need to punish them for wrong-doing is so much 
closer to the foundations of the common law than the Holmes *** 


*8? of sanction, that it is only 


or even the Cardozo theory 
necessary to set them out side by side to see the difference. 
Holmes followed Bentham *** in making the rule and the punish- 
ment correlative, by reading precepts as if they said, “ either do 


this, or, be punished,” and therefore he considered penalties as 


the equivalence of law. By it men are reduced to the level of 


animals by reliance on force as the foundation of satisfactory 
behavior. Brandeis, on the contrary, reads precepts as if they 
were expressed in the conditional form: “if you do (not do) 
this, you may be punished.” This, instead of equating law with 
force, appeals above all to reason, and thereby implicitly dis- 
tinguishes man from animals and less valuable forms of life. It 
derives neither from materialism nor absalutistic idealism, but 
is on the contrary essentially a realistic concept of legal sanction. 

In the Brandeis system of jurisprudence, the final purpose, 
end, or goal for law is liberty. Justice is an intermediate goal 
toward which much profound thought is directed, but at times 
justice itself appears to be treated less as end than as means in 
achieving personal freedom. This treatment of justice is doubt- 
less due to Justice Brandeis’ disregard of any idea of justice as a 
supernatural virtue and his concentration on improving living 
conditions on this earth. For him, the just is usually the fair 
or the proportionate, ascertained as rationally as possible. Given 
a proper amount of property, talent, and education, and such 
things as are essential to human personality, a man is free to 
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develop responsibility in accordance with his dignity as a man, 
in the Brandeis view. This thought is carried further to where 
he thinks that it is the function of law to use the power of the 
state if necessary to alleviate oppression in any form which 
would tend to limit man’s freedom in developing his powers to 
the fullest. Human progress, then, may be said to consist in 
the advancement of liberty in the Brandeis theory. 

If the question be asked, “ liberty from what?” the Brandeis 
answer comes readily enough: “ liberty from oppression, arbi- 
trariness, tyranny; but if the question is, “liberty for what?” 
the answer is less definite. Responsibility, self-development, 
self-government, are partial answers, accompanied by many 
references to the moral and the ethical, but the standard or 
criterion by which progress, justice, or freedom may be judged 
is obscure. Judge Brandeis apparently took for granted the 
existence of a higher law upon which a criterion of justice and 
morals could be based, but he omitted any formulation of his 
implicit assumption. His instinctive awareness of this lack is 
suggested by the readiness with which he welcomed the doctrine 
of Achad Ha’am concerning the Jewish disbelief *** in personal 
immortality. Following his acceptance of that doctrine, which 
substituted better living for the group, the race, the brother- 
hood, on earth, in place of the Christian dogma of the redemp- 
tion, he added to his goal of liberty the concept of fraternity. 
The secularist, if not masonic, tendency of his thinking about 
the end of law is suggested by his repetition of the Mazzini 
formula of purpose in life,—to “ add one’s stone to the pyramid 
of history.”*** His admiration for Mazzini, Garibaldi, and 
Cavour, inherited from his ancestors and their friends among 
the “liberals of ’48 ” *®* however, never induced him to adopt 
the egalitarian standard established through force by the level- 
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lers of the French Revolution, in preference to the reasoned 
arguments for liberty which characterized the American Revolu- 
tionists. For Justice Brandeis, the call was not “ liberty, fra- 
ternity, equality,” but “ liberty, fraternity, honor, and justice,” 
with equality of opportunity for all.** 

The practical effect of the Brandeis theory of jurisprudence 
was an ardent advocacy of democracy. His concept of democ- 
cracy was far removed from that of the abstractionists who think 
of democracy as a form of government for the masses who are 
said to be given an opportunity to participate in the decisions of 
the ruling oligarchy through “consensus.” With this volun- 
tarist idea of democracy, in which formal assent gives the 
appearance of free choice, but in reality is based not on reason 
but on coercion and force or pressure, Justice Brandeis’ view 
had nothing in common. For him education was fundamental in 
order that for each person a reasoned acceptance of rules for 
living in common would be possible. Nor was he satisfied with 
the least common denominator of free acceptance. On the con- 
trary, he believed that ways and means should be devised which 
would require from each person the greatest contribution to 
community life, intellectually and morally, of which he may be 
capable. Believing that responsibility should be developed and 
expected in every sphere of life, he extended his concept of 
democracy from politics to industry. Further than this, because 
he felt that law was basic to good government which in turn he 
held fundamental to industrial democracy, he was concerned 
that law comprehend the problems of economics in order to 
receive the requisite democratic assent. Recognizing that law is 
developed largely through the litigation of private claims, he 
nevertheless viewed it steadily in its broader effects on the public 
welfare. Continually he insisted that advocacy for private 
litigants should be considered less, rather than more important, 


than the public interest among lawyers, and he emphasized the 
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necessity of training the ablest men as ‘ 


* people’s counsel.” **° 
With Charles Henderson he agreed that adequate legal educa- 
tion embraced economics as well as politics, even going so far 
as to quote with approval the Henderson statement that a lawyer 
ignorant of economics is an enemy of the public.**® For Justice 
Brandeis, the appeal to reason in each human being, through 
which sound law functions, can win acceptance only to the extent 
that it comprehends the actual problems of human living, and so 
with him law is the foundation of statesmanship in both political 
and industrial democracy. 

The sources of strength in the Brandeis theory lie in its 
reliance on facts and mind and its understanding of the rela- 
tion between them. Facts measure mind. The expansion of the 
volume of facts presented to mind is considered not only quan- 
titatively but also qualitatively. Although the physical essentials 
of human living are accorded the fullest consideration, almost 
to the exclusion of the spiritual, there is nevertheless implicit 
in the theory an appreciation of human dignity because of its 
intellectual powers which discloses a sense of values which is 
altogether sound. The acceptance of moral and ethical stand- 
ards, however obscurely formulated, are indicative of this. 
Through the confidence placed in the reason of each person and 
his natural tendency toward the good when given opportunity 
for free choice, the theory contains the essential elements of a 
valid concept of democracy. 

It is interesting to note some of the paradoxes through which 
the theory has been worked out. In spite of his protests that 


he has no philosophy, it is quite evident that Justice Brandeis’ 


theory is not only realistic but systematically so. Notwithstand- 
ing his professed concern for brotherhood, group, race, and 
democracy, his devotion to concrete facts rather than to abstrac- 
tions, results in a philosophy of law in which the individual is 
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the object of protection. Although he discusses at length the 
rights of labor, the effect of his instrumentalist thinking is to 
strengthen small business. His effort to limit the oppressiveness 
of government takes shape in more government regulation, 
rather than less. Though his goal is liberty, justice, and peace, 
even in the industrial sphere, for him to live is to struggle, 
without ceasing. 

That there are weaknesses to be found in the Brandeis theory 
of law is due to philosophical errors or inadequacies. One of the 
errors occurs in his statement that rights are derived from 
society."°° This assertion was made in his mature years, after 
he had been influenced somewhat by the sociological emphasis 
on group activity. It is inconsistent with his efforts to protect 
human beings from the tyranny of the group, and marks a 
departure from the concrete toward the abstract or conceptual- 
istic view. Rights, instead of being derived from society, or 
the state, are inherent in the dignity of human beings because 
they are human. To adopt the words of the Declaration of 
Independence, men are created with certain inalienable rights. 
By attributing to society rather than to the Creator the power 
to confer those rights, Justice Brandeis insofar as he did so, 
abandoned the basic realism of the American legal system. 

A second philosophical fault is his failure to take into account 
the subjective element in fact-finding, through which personal 
preference for one type of fact over another is prerequisite to 
their organization in any scientific manner. His assumption 
that each fact has the same significance for one man as for 
another is unwarranted, and to the extent that he ignored the 
selective factor, his realism is philosophically inadequate. The 
result is an inordinate concerr with the economic aspects of life. 
Notwithstanding the attention that he gave to education, there is 
a utilitarian tendency in emphasis which exalts the material at 
the expense of the spiritual. Man needs bread to live but he 
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cannot live by bread alone. To ignore or minimize the spiritual 


is to present a picture of man which is not properly balanced 
and therefore philosophically inadequate to that extent. 

The most far-reaching philosophical error in the Brandeis 
theory is its agnosticism, for this is the underlying cause of the 
other deficiencies it displays. Justice Brandeis apparently never 
denied the existence of a supreme Creator of the universe; he 
merely professed to know nothing about Him and was too much 
occupied with the concrete facts which did concern him to 
rationalize about others equally existent. He respected religious 
faith in other men and expected support from religion for his 
deepest convictions of the right and the good.*** An under- 
standing of the supernatural, however, always remained remote 
from his sphere of interest. To fill this gap in his thinking, of 
which he seemed to be subconsciously aware, he embraced the 
Jewish doctrine of disbelief in personal immortality, a concept 
which with other Jewish thinkers like Bergson and S. Alexander 
gave rise to the philosophical theory of emergent evolution.*” 
In proposing a hypothesis about the nature of life in time and 
space, which restricts its speculations, in the words of H. G. 
Wells, to “ the shape of things to come” *** on this earth, it at 
the same time empties the concept of brotherhood of any reality 
based upon the fatherhood of God beyond and around time and 
space. As in his concept of rights in relation to society, so here 
again, in his concept of the purpose of life in relation to brother- 
hood, Justice Brandeis accepts idealistic hypotheses in place of 
his usual attraction for realism, and weakens his philosophical 
system to the extent that he does so. His agnosticism is a 
negative discord in what is otherwise for the most part an 
harmonious affirmation of reality. 
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In summary, Justice Brandeis’ statement that he had no 
philosophy may be accepted if that statement is understood to 
mean that he adopted neither the materialistic philosophies of 
force nor the subjective philosophies of absolutism which have 
currently been postulated as desirable foundations for juris- 
prudence. but if his assertion be understood to deny systematic 
thinking about law in the philosophical sense, analysis of his 
writings not only disproves the statement but also discloses a 
philosophical foundation based on realism which follows closely 
the lines upon which the common law was built. Because his 
philosophy was unavowed, it was not fully formulated. It re- 
mained vague in some of its most important aspects, such as its 
purpose or end. In some other respects, perhaps because of its 
vagueness and lack of formulation, it adopted, possibly inad- 
vertently, some philosophical postulates inconsistent with its 
basic realism. To the extent that Justice Brandeis resolutely 
rejected erratic philosophical speculations and held firmly to 
the principles of the common law, his jurisprudence has validity. 
The strength of the Brandeis theory is derived from the great 
common law tradition, whose vitality he demonstrated anew. 

In this attempt to evaluate the validity of the Brandeis theory 
of law from the standpoint of philosophical realism, no effort 
has been made to appraise the legal or social implications of his 
personal contribution to the common law system. Indeed the 
device he invented, when utilized by men less sound in their 
mastery of the common law than he to effect changes in social 
policy, not only may leave much to be desired, as is usual with 
imitations, but it could also be dangerous in the results obtained. 
It is not unlike the discovery of dynamite, which may be used 
to tunnel through mountains in order to make the road to civili- 
zation more direct, or which, in the hands of barbarians, might 
be used to destroy the most noble monuments hitherto created 
by human thought. For example, the use of the licensing or 
the taxing power of the state can be not regulatory but confis- 
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catory if employed arbitrarily or unrealistically. Potentially 
the instrument, if torn out of its sound foundations and welded 
upon either materialistic or idealistic hypotheses, can give rise 
to a tyranny more grievous than that once thought to be 
becoming encysted *** in the common law, which it was designed 
to correct. Its value for the jurisprudence of the future depends 
upon the closeness of its constant relation to the basic realism 
of the common law system, out of which it was devised. 

The purposive character of the Brandeis theory suggests a 
similarity. with the Socratic. For Brandeis as with Socrates, 
knowledge not only brings power but also has virtue in its 
potentialities for good. The Brandeis theory suggests the Socra- 
tic in another way too, in that it proceeds along a single line of 
development, without becoming systematically rounded out in 
all directions. Socrates devised a method of investigation which 
was historically the forerunner of the ampler philosophies of 
Plato and Aristotle. At a later time, philosophy found in 
Abelard an originator of a method which was to fructify in 
the richer systems of Alexander of Hales and Aquinas, without 
whom the realism of Bracton and the beginnings of the common 
law cannot be understood.** For the American jurisprudence 


of the future, Louis Brandeis has suggested a method which 


until now has unfortunately been for the most part mistakenly 
appreciated for its form instead of its substantial reality. He 
has opened the way for someone more adequately trained in 
philosophy but no less competent in mastery of the common law 
to perfect a jurisprudence which will underwrite a truly realistic 
revolution in the work of justice, not for perpetual struggle, but 
for eternal peace. The call for realism in -the law is a call for 
a modern Aristotle and Aquinas. 


Tueresa Rooney. 
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FROM THE SECRETARY’S DESK 


Tur Twenty-Seconp AnnuAL MEETING 


By the time this shall have appeared in the New Year, our 
twenty-second annual meeting at St. Louis, Missouri will have 
become part of the history of the Association. Our return to 
the near Southland after sixteen years is at this writing still 
a pleasant anticipation. Our thanks to His Excellency, Arch- 
bishop Ritter, to Father McWilliams of St. Louis University, 
chairman of the Committee on Attendance, to the members of 
his committee and to the host institutions, particularly the 
philosophy department of St. Louis University are in order. 
We have never had more complete cooperation in our sixteen 
years of experience in this office. By an overwhelming two to 


one vote by mail our membership has expressed its wish to have 
the Annual Meetings of the Association during Easter week 
hereafter. The Executive council accordingly, has formally 


voted for such a change and fixed the date of our twenty-third 
meeting as Easter Tuesday and Wednesday of 1949. The 
Council decided that the few months between our St. Louis 
meeting and Easter of 1948 would not be sufficient time to 
prepare for a national meeting. The Secretary urges chairmen 
and secretaries of local conferences of the Association to re- 
double their efforts to arrange several local meetings of the 
respective conferences during the year 1948. The cordial 
invitation of our Boston members to the Association to hold its 
Easter week 1949 meeting in that Athens of America was 
favorably considered, as we have not yet had a national meeting 
in that city. 


Trento INTERNATIONAL ConeREss OF PHILOSOPHY 


The Tenth International Congress of Philosophy, which was 
to have met in Groningen, the Netherlands, in September 1941 
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but was postponed because of the Second World War, will be 
held in Amsterdam during a date to be arranged between 
August 15th and September 15th, 1948. It will be directed by 
the committee which had constituted itself under the chair- 
manship of Professor Leonard Polak (who died in a concen- 
tration camp of Sachsenhausen in 1941) which is now proceed- 
ing to the necessary arrangements. ‘Those interested should 
communicate with the Secretary of the Congress, E. W. Beth, 
Bern, Zweershade 23, I Amsterdam -Z. The Committee “ ad- 
dresses itself to the students of philosophy in all countries 
which, during the last years, have served the cause of mankind, 
a first call. We feel that the Congress, at this very moment, 
will meet the sympathy and active support of all those who 
endorse the idea of humanity and who prefer universal values 
over particular interests.” The theme of the meeting will be 
Man, Humanity, and Mankind. Contributions will be sought 
from the sciences such as sociology, psychology, psychiatry, 
ethnology and the history of civilizations in addition to the 
views of the various schools of philosophy. The other domains 
of philosophy will also be represented at the Congress, and where 
possible, will be brought into relation with the central theme. 
Provisional subscriptions for the Congress will be welcomed by 
the secretariate ; especially any suggestions regarding the funda- 
mental idea and its practical elaboration. It is to be hoped that 
the American Catholic Philosophical Association will be well 
represented at the Congress. 


Tue Seconp CoNnGRESS OF PHILOSOPHY 


The Second Inter-American Congress of Philosophy held 
jointly with a general meeting of the American Philosophical 
Association and the forty-fourth annual meeting of its Eastern 
Division was held at Columbia University, New York City on 
December 28-31, 1947. The Congress was formally opened 
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on the evening of December 28th with an address of welcome 
by Professor Cornelius Kruse, Chairman, and an address: “ Is 
There an Ibero-American Philosophy” by Professor Risieri 
Frondizi of Argentina and by Professor Ralph Barton Perry, 
speaking on the subject: “Is There a North American Phi- 
losophy. The Monday morning, December 29th session, had 
concurrent meetings in the fields of Oriental Philosophy and 
Religion, Theory of Knowledge. The afternoon plenary session 
had Philosophy of Religion and Spirit as its general theme, fol- 
lowed by the dinner of the Congress in the evening. The morn- 
ing concurrent session of Tuesday, December 30th had sectional 
group discussions on Metaphysics (existence), Aesthetics and 
Philosophy of Art. The afternoon plenary session considered 
Ethics and Philosophy of Law. President Kruse’s Presidential 
Address in the evening was on the subject: Philosophy’s Con- 
tribution to World Understanding. A plenary session on the 
morning of Wednesday, December 31st had papers in the field of 
philosophical anthropology. The concurrent afternoon sessions 
of this last day were in the field of Philosophy of History and 
Culture, and the Philosophical Bearings of Modern Logic. 
About half of the papers were in Spanish by representatives 
from Argentina, Brazil, Chile, Cuba, Mexico and Columbia. 
Dr. Charles DeKoninck was the only Canadian representative. 
Our Association, through a number of its members, offered to 
present papers upon receipt of Dr. Kruse’s general invitation to 
our Association as noted in our July column. Dr. Kruse, how- 
ever, indicated that the program had been completed prior to 
the extending of the invitation to our Association. 


SurscrIpTIons TO THE New Opera Omnia oF St. Tuomas 


The Musurgia Company, 4 E. Forty-first St., New York City 
is seeking subscribers for its forthcoming proposed Parma 
Edition of the Opera Omnia. In fact the twenty-five volume 
reprint will depend upon the securing of a sufficient number of 
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such subscriptions. The special subscription price is $375 
(regular price—$425). The subscription price is payable for 
each volume at the time of publication, i. e. $15 per volume and 
month, net cash, no library discount. As no complete “ critical ” 


edition exists and there is none in prospect for many years, the 
Parma texts (1852-1873) have been chosen because of their 
reliability. Because of the use of the photo-lithographic process, 


no new typographical errors will be found in this impression. 
Rare items such as the Commentary on the Fourth Book of the 
Sentences, the Commentary on the Physics of Aristotle, and the 
Commentary on the Politics which have never been printed in 
separate editions in modern times will be included. Professor 
Vernon J. Bourke of St. Louis University and newly elected 
President of our Association has provided a new Introduction. 
The twenty-fifth volume containing the Tabula Aurea of Peter 
of Bergamo, is one of the best concordances, with internal refer- 
ences which may be used with any Latin edition as well as 
modern translations. With the monthly appearance of volumes 
and monthly payments, individuals and libraries as well may 
be able to distribute the cost over several years. Members are 
again urged to do whatever they can to aid this worthy project, 
which can be carried through only if there are a sufficient 
number of advance subscribers to warrant the enterprise. The 
price is payable in twenty-five equal monthly payments of $15 
each due at the time of publication of each volume. No pay- 
ment is required at the time of subscription. 


Tue PontiFicat Institute oF Mepievat STUDIES 
At Toronto 


Our perambulations among the American centers of graduate 
studies in Scholastic philosophy bring us to the Pontifical 
Institute of Mediaeval Studies at Toronto, one of the hosts for 
our recent twenty-first annual meeting. We have already made 
reference to the work of the Institute on two previous occasions. 
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The first was in our article in our tenth annual Proceedings 
(1929) commemorating the golden anniversary of the encyclical 
Aeterni Patris, on the Study of Scholastic Philosophy, of Leo 
XIII. The Institute was just opening under the directorship 
of Professor Etienne Gilson, with Dr. Gerald Phelan as secre- 
tary. We then recorded its objectives as stated in its announce- 
ment of its establishment: ‘ concentrated effort to recover a 
civilization and culture which has been, to a great extent, 
lost.... This is the first Institute founded with the sole aim 
of trying to understand the mediaeval mind and interpret it 
to the modern world.” Our second reference was in our preface 
to the recent American edition of Father Gerald Vann’s 


? 


“Saint Thomas Aquinas” which Benziger Brothers published 
last fall. Succeeding Professor Gilson, Dr. Phelan was Presi- 
dent of the Institute until the fall of 1947 when he accepted 
the position of Director of the Mediaeval Institute at the Uni- 
versity of Notre Dame. Since that time Professor Anton C. 
Pegis, formerly professor of philosophy at Fordham University, 
has been President of the Toronto Institute. On October 18, 
1939 a Pontifical Charter was granted to the Institute to confer 
degrees of Licentiate and Doctorate of Mediaeval Studies, to be 
obtained by specializing in one of the following fields: theology, 
philosophy, mediaeval history, history of canon law, history of 
Christian worship, Latin literature, vernacular literature. The 
Institute is exclusively a graduate school conducted under the 
auspices of the Basilian Fathers of St. Michael’s College, an 
affiliate of the University of Toronto. Accommodations for priest 
students and laymen are provided at St. Michael’s College and 
for Sisters and laywomen at St. Joseph’s College or Loretta 
College both in Toronto. The Reverend William L. Murray 
Fellowship and the Monsignor Lellis Fellowship are available 
to qualified applicants. The recently established Gerald B. 


Phelan Foundation is also used for the promotion of mediaeval 
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studies at the Institute. There are no summer sessions of the 
Institute. 
The faculty as of the academic year 1946-47 was as follows: 


Combes, Rev. Andre, Professor of Theology and History of Spiritu- 
ality at the Institut Catholique (Paris), Special Lectures in the History 
of Theology. 

Coughlin, Rev. Hubert P., C.S.B., S.T.D. (Rome) Professor of 
Theology. 

Denomy, Rev. Alexander J., C. S. B., Ph. D. (Harvard), Professor 
of History of Comparative Literature. 

Eschmann, Rev. Ignatius, O.P., Ph. D., 8. T.D. (Rome), Assistant 
Professor in Philosophy. 

Flahiff, Rev. George B, C.8.B., B. A. (Toronto)—Archiviste—Pale- 
ographie Diplome de l’Ecole des Chartres (Paris),—Professor of 
Mediaeval History. 

Gilson, Etienne, Des L (Paris), Ph. D. (Rome, Milan, Montreal), Pro- 
fessor au College de France, Professor of History of Mediaeval 
Philosophy. 

Kennedy, Rev. Vincent L., C.S.B., A.C.D. (Rome), Professor of 
History of Christian Worship. 

Klibausky, Raymond (Oriel College, Oxford), Lecturer in Mediaeval 
Platonism. 

McLaughlin, Rev. Terrence P., C.8.B., J.C. D. (Strasbourg), Pro- 
fessor of History of Civil and Canon Law. 

Maritain, Jacques, Professeur a l’Institut Catholique (Paris)—on 
leave. 

Muckle, Rev. Joseph T., C.S.B., M.A. (Catholic University of 
America) Professor of Mediaeval Latin Literature. 

O’Donnell, Rev. J. Reginald, C.S.B., Ph.D. (Toronto), Professor 
of Latin Paleography. 

Pegis, Anton C., Ph.D. (Toronto), President, and Professor of 
History of Philosophy. 

Regis, Rev. L. M., O.P., Institut Catholique Montreal, Lecturer in 
Philosophy. 

Shook, Rev. Lawrence K., C.8.B., Ph.D. (Harvard) Lecturer in 
Mediaeval Vernacular Literature. 


The following more recent doctoral dissertations in manu- 


script are available under inter-library loan: 


96 Charles A. Hart 


1940 

Anderson, James F.: Analogy, A Study of Thomistic Metaphysics. 

Thompson, Richard J.: The Ethies of Abelard. 

Lynch, Lawrence E.: The Doctrine of Non-Coeternity of Ideas in John 
the Scot. 


1941 


Barath, Desire: St. Thomas Aquinas’ Physics and the New Science. 
Reises, Basil (C. E.M.C.): The Concept of Casus in the Philosophy 
of St. Thomas Aquinas. 


1944 


Brezik, V. B. (C. 8. B.): Friendship and Society: A Study in Thomistic 
Social Philosophy. 

Durbach, Maur (C.S.B.): The Theory of Beatitude in Latin-Arabian 
Philosophy and its Initial Impact on Christian Thought. 
Choquette, Mother Imelda (I.B.V.M.): The Nature and Role of 

Prudence According to the Philosophy of St. Thomas. 


1945 


Fackenheim, Emit L.: Substance and perseity in Mediaeval Arabic 
Philosophy. 

Kossel, C. J. (S. J.) : Relation in the Philosophy of St. Thomas Aquinas. 

Lemieux, A. (S. J.): The Theory of Knowledge According to Francesco 
Suarez. 


1946 


Casassa, Charles J. (S.J.): The Political Thought of Francesco de 
Vitoria. 

Holmes, Bernard (C.S.B.): The Anselmian Problem: Its Various 
Interpretations and a Suggested Solution. 

Kalberer, Augustine (C. 8. B.): St. Thomas’ Notion of Order. 

MacDonald, R. J. (C.S8.B.): Gregory of Rimini and Notitia Simplex. 

Swan, Peter J. (C.S.B.): Equality of Man in the Philosophy of St. 
Thomas. 


1947 


Rowan, J.: The Doctrine of Peace in St. Thomas Aquinas. 

Walton, W.: St. Thomas’ Doctrine of ‘ Person.’ 

Schmidt F. (S.J.): The Nature of Logie According to St. Thomas 
Aquinas. 
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Klubertanz, G. (S. J.) : The ‘ Vis Cogitativa’ According to St. Thomas 
Aquinas. 

Maurer, A. (C.S.B.): Ockham’s Presentation and Critique of the 
Doctrines of ‘ Natura Communis’ in Duns Scotus. 


In addition there have been twenty-seven licentiate disserta- 
tions in philosophy, theology and history in the seven year 
period. The titles of the latter are available upon request, and 
loan of the dissertations in manuscript form may also be 
obtained. 


Various Items or INTEREST 


Profesor Etienne Gilson of the Academie Francaise gave this 
year’s Aquinas Lecture before the Aristotelian Society of Mar- 
quette University, Milwaukee on October twenty-sixth. His 
subject was “‘ History of Philosophy and Philosophical Educa- 
tion.” The lecture wili be published by the Marquette Uni- 
versity Press in a volume uniform with the previous Aquinas 
Lectures. 

Members will be interested in the inauguration of The Review 
of Metaphysics to be published at Yale University under the 
editorship of Professor Paul Weiss of that University with the 
cooperation of Rev. Philotheus of St. Bonaventure’s, Professor 
Charles Hartsborne of University of Chicago, Professor F. S. 
C. Northrop of Yale, Professor Anton C. Pegis of the Pontifical 
Institute of Mediaeval Studies and Professor John Wild of 
Harvard University. One of the announced aims of the Review 
is to provide a meeting ground for Catholic and Non-Catholic 
speculative thinkers so that each may contribute to a common 
investigation. Eli Karlin is managing editor. Subscriptions at 
$5.00 a year may be addressed to The Review of Politics, 201 
Linsly Hall, Yale University, New Haven, Conn. 

The Secretary has received requests from two secular 
(municipal) universities for qualified lay professors in the 
field of Thomistic Philosophy. Both openings represent initial 
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ventures in this field for the universities concerned. Interested 
parties should communicate with the Secretary of this Asso- 
ciation. 

The Association is in receipt of an invitation to have delegates 
at the Fourteenth All India Oriental Conference at the Uni- 
versity of Allahabad, Darhanga, India, during the Easter Week 
of 1948. Dr. Umeska Mishra of the University of Allahabad 
is local secretary in charge. 

Professor Raymond Bayer, Professor of General Philosophy 
at the Sorbonne and Administrator of the International Insti- 
tute of Philosophy in Paris invites our Association to aid in 
the formation of a Federation of Philosophical Societies and tc 
affiliate with such an international organization. 


Cuartes A. Hart, 


Secretary. 
The Catholic University of America, 


BOOK REVIEWS 


Mon Moi Dans L’Etre. Par N. J. J. Balthasar: Editions de L’Institut 
Superieur de Philosophie: Louvain: 1946. P. xvi & 288. 


This work, closely following the same author’s La Methode en Meta- 
physique, might be called the summary of twenty eight years of teaching 
metaphysics on the part of Professor Balthasar. As we would expect 
in such a case, the book not only enters into the many problems en- 
countered by a consideration of being, but is also full of personal points 
of view and distinctions that are the result of a long period of teaching. 

As may be inferred from the title, the work emphasizes a personal 
relation to being. Professor Balthasar is a warm admirer of Maurice 
Blondel and bases this work upon Blondel’s approach to reality. The 
fundamental premise throughout is that the reference of man to the 
world is the subject-object relation of thinking person to the world 
through the faculties, and not merely the object-object relation of 
intellect to being. The intellect is considered an object because it is an 
object of its own operation and scrutiny. It is the author’s contention 
that there is an immediate knowledge of self as person, which knowledge, 
in order to be complete in its relation to reality, must imply a knowledge 
of being. This implicit knowledge of being is a simple, confused, yet 
adequately analogical grasp of all being, and not a univocal concept, 
which is the result of abstraction. Since, according to the author, the 
knowledge of self as ego (mon ‘ moi’) is an explicit intuition, the first 
knowledge of being based upon this intuition of self is an implicit 
intuition of reality. 

The work is founded upon and organized according to the above 
fundamental tenet. It enters into the basic problem of being and 
becoming, and undertakes (1) an analysis of self and of hylomorphism 
in the corporeal world (unio ‘ ex his’); (2) the problem of essence and 
existence (unio ‘ cum his’); (3) the problem of substance and accidents, 
substance and operations; (4) self as apart from the world in its 
personal value, wherein is a critical evaluation of the various theories 
to explain the nature of personality and suppositality; (5) the analogy 
of being; (6) causality; (7) the relation of self-action to God’s omni- 
potent causality, containing a consideration of the theories of Bannez 
and Molina. In this chapter, we may note, although the author dis- 
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agrees with Bannez, he reduces Molinism to predetermination through 
circumstances. Throughout the entire treatise there are many thoughtful 
and striking statements, the fruit of a deep penetration into the 
mysteries of being. 

The initial point of view naturally influences Professor Balthasar’s 
opinions away from some of the widely recognized theses. For example, 
there seems to be a tendency throughout the book to identify the 
awareness of the ego with the person. Thus, the author begins the title 
of every chapter with the words, “ Mon Moi Emergent du Monde .. .” 
Thus also he maintains that the separated soul (which retains the 
awareness of the ego) is ‘eminently formally’ the person. This is 
rather difficult to see in the light of St. Thomas’s proof that the person 
is not the soul insofar as the soul, as form, is the principle of specifi- 
eation, and hence common, whereas the person is essentially the prin- 
ciple of subsistence of the individual. St. Thomas would rather say 
that the separated soul is virtually the person. 

This book will give rise to dispute precisely because of its initial 
point of view. Although it is true that through a thoroughly meia- 
physical analysis of any created being it is possible to arrive at the 
entire metaphysical scheme of St. Thomas, yet, in starting from per- 
sonality there is the danger of projecting personality into all of extra- 
mental being in such way as to fall into a philosophy of pan-vitalism 
or pan-personalism. Dr. Balthasar is too sound a thinker to fali into 
this trap, and he carefully warns against the tendency to do so by 
falling back upon the necessity of the analogical concept of being. 

The fundamental point of view assumed in this work shows the 
necessity for the clarification of the meaning of intuition. Today 
intuition has come to mean, among many meanings: (1) immediate 
inference; (2) non-abstractive intellectual operations; and (3) among 
some modern philosophers and esthetes, any mental procedure to a 
conclusion in which the subject is not conscious of a demonstrative, 
step-by-step passage from premises to conclusion. Professor Balthasar 
seems to hold that intuition is any non-abstractive mental process. He 
summarizes his claim in the words: 

Nil in intellectu quin prius fuerit in sensu, nisi ipse intellectus qui per 


reflexionem quamdam in seipso viso imperfecte sed directe et immediate, 
seipsum intelligit absque ulla abstractione universalis a particulari. (p. 259) 


Yet to say that the intellect knows and that it knows it knows, and 
a fortiori, to say that the intellect can reflect on itself and reflect upon 
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the ego immediately and without the necessity of a third term or an 
intervening process seems to be more a matter of immediate inference 
than what St. Thomas would, in his philosophy of the angels consider 
intuition, namely, the immediate intellectual grasp of something from 
without the subject. 

That brings to mind, then, the following questions arising from the 
prevalent lack of agreement on the matter of intuition: 


1. Would the intellect be the explicit object of itself if there were no 
concepts abstracted from sense knowledge? 

2. Since the intellect knows itself by way of reflection—as Professor 
Balthasar states—is it really intuition or is it not rather immediate 
inference ? 

3. Similarly, it seems psychologically true that the beginning of 
knowledge is not the consciousness of self, but rather the consciousness 
of things with the gradual development of self-consciousness. Hence, 
is the consciousness of the ego a matter of intuition, or rather a matter 
of reflection and immediate inference? 

4. In brief, are reflection and immediate inference intuition? 


The above questions should be considered by one interested in this 
book and by one interested in Blondel’s method of philosophical and 
theological investigation. Notice that they hinge on the above men- 
tioned points. Professor Balthasar obviously does not hold the Platonic 
notion of intuition which would make man a pure spirit imprisoned in 
a functional body. 

This work is not a text book for beginners in philosophy. It is 
valuable reading for one interested in metaphysics and especially in 
the foundation of all knowledge, the transcendental relation between 
the knowing mind and being. Also, as mentioned before, it is to be 
recommended for its many striking and thoughtful considerations of 
fundamentally metaphysical problems that demand investigation. 


Leo A. 
The Catholic University of America, 
Washington, D.C. 
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Nature and Man, Paul Weiss: New York, Henry Holt Co., 1947. Pp. 


xxii-287, with index. 


Nature and Man is a significant book. Even though its author were 
not the distinguished writer he is nor rated among the most briliiant 
students of the late Morris R. Cohen, his work would merit the attention 
of Neo-Scholastic thinkers. For this able disciple of Alfred North 
Whitehead has written a book which can tantalize, attract, repel, or 
even rouse the ire of the champions of the traditional philosophy. 

In any event it cannot be disregarded, either for what it presents 
itself or, and perhaps even more significantly, for the role it is to 
play in the more ambitious plan of the author. Dr. Weiss has in mind 
a work of three volumes, of which Nature and Man lays the basis, 
dealing with the fundamental features of nature, including those of 
ethics. The second volume will consider the specific problems of ethics, 
and together these volumes will compose The Foundation of Ethics 
which will introduce a projected work on polities. 

The difficulty of reviewing Nature and Man, written with clarity 
and a pleasing instinct for language, is to know what attitude to take 
towards it. A cursory reading may incline the Neo-Scholastic to hail 
the author as an ally. It is a welcome variant of the contemporary 
radical theme to find a writer defending such convictions as human 
freedom, the reality of substance, the validity of causality and the need 
of an ethics based on metaphysical principles as well as launching out 
against a radical individualism with no less vigor than against the 
more current but equally shallow view of group-minded enthusiasts and 
rejecting with equal finality all philosophies which apotheosize set 
ideas or institutions. The reader may be almost ready to see in Dr. 
Weiss what some Scholasties rather too hastily thought they saw in 
Alfred North Whitehead, a fellow warrior for the eternal verities. 
But as with this remarkable writer, so with Dr. Weiss; the impulse 
ought to be checked, and the impression of kinship weighed against a 
more critical examination of his thought. 

For while Dr. Weiss does attack Determinism sharply and while he 
does propose human freedom and while he does insist upon the sub- 
stantial reality of the universe and of the individuals in it, and upon 
the unity of the human person, and while he does defend knowledge 
and philosophy, and causation and many other traditional concepts, 
in all of this his very defense may prove a boomerang. 

Take for instance his rejection of Determinism and his insistence 
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upon freedom. ‘ Once grant,’ he writes, (p. 27) ‘that a man can judge 
or be persuaded, and it is granted that he can act and decide on his own 
responsibility and is so far not caught within a deterministic scheme, 
whether this be Laplacian or Hegelian in temper.’ So far the author 
seems to qualify as an ally. But then he continues: ‘ And if man is a 
single natural being, the indeterminism which characterizes him must 
also characterize other beings.’ So, if man is free, so is everything 
else! Man’s freedom is but a special illustration of a freedom embodied 
in every other natural being. 

It may be asked what preof Dr. Weiss offers. The answer is that 
in this, as well as in his treatise generally, there is no proof. It may 
be that the disciple is following in his master’s footsteps and minimizing 
explicit demonstration. Yet something in addition to categorical asser- 
tions might attract a more serious consideration of his point of view. 

Thus his polemic against Determinism of the Laplacian or Hegelian 
type, as well as his rejection of Heisenberg’s ‘ indeterminateness,’ while 
ic seems to put him in the camp of the traditional philosophy actually 
does nothing of the sort. His freedom or type of indeterminateness 
plunges to the absurdity of effacing all stability or fixed natures from 
the universe. He rejects the notion of God-given inviolable physical 
laws, whereby the actual is limited by the possible, and goes so far as 
to say that the reverse is closer to the truth, that the actual controls 
the possible. . 

Of course in the order of man’s actual knowledge of the universe, he 
eomes to understand what things can do from what he knows they have 
done. This is too obvious to need saying and this is not what the 
author does say. He wants to record that effects determine causes, that 
until the effect occurs, the cause is undetermined. This is why he 
insists upon the freedom of everything in the universe. 

Thus he writes that a prospective explosion makes no noise and 
hurts no one; only an actual explosion, produced in the course of time, 
has power. But ‘if the latter were not a determination of the former, 
we would not reasonably make plans to prevent its occurrence when 
we open a can of gasoline.’ 

A similar problem comes from his treatment of causality. He cate- 
gorically defends its validity, suggesting that it is ‘ proved’ every time 
we open a door or drink to quench thirst. It is just that simple. Yet 
consider these statements (p. 18): ‘Every effect is necessitated. It 
must be what it is, because the process started with just those ante- 
cedents and ended with just that effect. But though necessitated the 
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effect is freely produced, the outcome of a free course which works its 
way out here and now in ways impossible to know with surety in 
advance. Whatever necessities there are, result from the exercise of 
freedom . . .’ ‘ Every effect is a cause. It is the beginning of a new 
course in which another effect will be freely brought about.’ ‘ Freedom 
and necessity are thus inseparable.’ 

Dr. Weiss’ attitude toward nature and its causality raises a grave 
problem. On the one hand he refuses to allow any fixed and immutable 
causal activity to natural bodies and calls the classical physics Hebraic 
mortality in a new dress. Yet he insists that science is possible because 
the things in the world act in somewhat monotonous ways, yielding a 
fairly constant relation between the predicted and actual occurence. 
Likewise he champions cause and effect and the necessity of giving a 
reasonable explanation of reality. What, it may be fairly asked, is the 
explanation of the ‘fairly constant relation’? This reviewer found 
no satisfactory answer in Dr. Weiss’ work. 

As a further evidence of what makes this a tantalizing and disappoint- 
ing book, consider Dr. Weiss’ attitude towards the unity of the human 
person. He is dealing with what he calls ‘half-way determinists.’ 
Among them he mentions Descartes and Kant, whom he rightly de- 
nounces as destroying man’s personal unity and making man to be 
two distinct beings. As alternatives to this unpalatable dualism, the 
author mentions two possibilities: man’s soul may be supposed to have 
nothing to do or it may be thought of as interplaying with the body. 
His summary of these alternatives is that it is hard to decide which 
one is worse. The first supposition is simply discarded. With some- 
what more ceremony but with no less finality the author likewise 
rejects the possibility of the soul and body having mutual interaction. 


‘The former affirms that man has a soul, but has no reason for saying so; 
the latter says that he can act, but only because he has been defined as an 
exceptional kind of being, possessed of a mysterious and private power 
totally unlike that which any another (sic) being can have.’ (p. 27) 


This consequence Dr. Weiss rejects, and concludes that if men need 
“souls” to provide their bodies with vitality and energy, other beings 
need “souls” as well. This obviously, and with the author’s full 
acknowledgment, takes from man his unique place in nature. He is 
one with all that is and the laws of his behavior willbe comparable to 
the laws that govern the behavior of other non-human beings. 

These samples of the author’s thought are not offered as an ex- 
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position of his treatise in its completeness but to serve as a warning 
against a too hasty acceptance of the apparent support his views 
might be taken to give to the traditional philosophy. 

Yet in pointing this out, one feels that Dr. Weiss has progressed 
beyond Whitehead, and that while his views are extreme and unsup- 
ported by formal demonstration and stated in bold, categorical form 
and offered for the most part solely on the author’s declaration, 
yet they may pass doors barred to Scholasticism and in this way 
perhaps encourage a reexamination of the transcendental truths which 
Scholasticism has so long defended. 

For while the inadequacy of Dr. Weiss’ treatment of these truths may 
be pointed out and the inconsistencies into which he seems to fall be 
indicated, nevertheless one feels more than a measure of sympathy for 
the author’s position. Perhaps the work ought not to be considered so 
much from, and criticized for, its wide and irrevocable divergences 
from the Aristotelian-Thomistic synthesis. It embodies so much common 
sense and, with generous qualifications, in so many instances touches 
the point of view of the traditional philosophy that perhaps this aspect 
ought to be emphasized. Rather than stress the chasm that separates 
Dr. Weiss from the philosophia perennis, it might be constructive to 
remember the bridges, even though they be rather shaky, which he 
occasionally throws across the chasm. 

JOSEPH B. McALLISTER. 


The Catholic University of America, 
Washington, D.C. 


Church, College, and Nation. By G. Roy Euuiorr. Louisville, Ky.: 


The Cioister Press, 1945. Pp. 162. $2.00. 

Dr. Elliott, Folger Professor of English in Amherst College, in this 
small and carefully worked volume, takes as his starting point the very 
familiar proposition that “ Modern culture, involving modern education 
and especially higher education, has gone wrong.” The insistent ques- 
tion, he submits, is “ How may it be set right, particularly in America? ” 
(p. 6) 

In answer Dr. Elliott offers the general argument that “the church 
and the college in America, if they will learn to work together instead 
of at odds, can help our country to fulfill the extraordinary opportunity 
now opening up ahead of her for promoting human welfare on earth.” 


106 Book Reviews 


(p. 2) He finds particularly disturbing the fact that “ Today the age- 
old principle that organized religion should govern organized education 
has been widely overthrown. In its place has been erected the mon- 
strous notion that institutional religion should properly have nothing to 
do with institutional education.” (p. 15) 

The triumph of “ secularity ” in education, the author believes, may 
be traced to the Protestant Reformation, which he labels the “ Great 
Schism.” The contemporary dilemma is found in the situation that 
there can be no completely Christian education until there is a reunion 
of the “ Christian Church,” and there can be no reunion unless the way 
is prepared by Christian education. The dilemma can be resolved only 
by “the pooling of ecumenical and educational efforts.” (p. 31) 

As means towards the attainment of the double goal of the reunion 
of the church and the rechristianizing of education, Dr. Elliott recom- 
mends an increasingly effective cooperation among “ Christian Colleges,” 
involving such techniques as the interchange of lecturers. 

As for the secular colleges, which are “ definitely moulding American 
eulture into a non-Christian form,” and which have become “ muddled, 
dishonest, unfair and illiveral” in their treatment of orthodox 
Christianity, they should proceed “ to institute chairs of orthodox Chris- 
tianity.” (p. 42) Traditional Christianity “cannot get a real hearing 
in our secular colleges unless it is added to the curriculum as a distant 
subject.” (p. 43) The incumbents for the new chairs to be established 
eould be chosen with the help of an “ Association of Christian Colleges,” 
through which Protestant and Catholie Colleges, “can foster doctrinal 
coincidence.” Highly interesting is Dr. Elliott’s suggestion that in 


secular colleges with an extremely Protestant background the chair of 
“orthodox Christianity ” should be oceupied at least one year out of 
four by a Roman Catholie. 


The curriculum confusion in the college today, the author argues, 
“is at bottom a religious confusion.” (p. 51) After the break-up of 
the old Christian-classical curriculum the college has been seeking in 
vain for some other principle of intellectual organization. Relevant 
to the suggestion that philosophy must now become the central subject 
of study, he observes that “this subject in the secular college cannot at 
present provide a curricular centrum. We cannot begin to rebuild the 
course of studies upon a post-Hegelian metaphysical dilemma.” (p. 46) 
St. Thomas Aquinas, he acknowledges, dealt with the basic problem of 
the interrelation of the eternal and the temporal in a way satisfactory 
to the Christian mind, but that way cannot be accepted by the average 
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modern secular philosopher. At the same time, however, the “ pro- 
fessor of orthodox Christianity would be frankly a partisan of 
Thomism,” teaching it “as perennially true in its essence.” (p. 49) 

Dr. Elliott devotes a considerable part of his book to the develop- 
ment of the theme that a restoration of the Christian Sacramental 
system, and a reacceptance of the veneration of the Saints, belief in the 
Incarnation and the Trinity are imperative needs in American secular 
education. Finally, “it is incumbent upon the college to teach the 
young people unmistakably that the secular reforms which she desires 
are contingent upon religious reform.” (p. 147) 

The author’s over-all development of his argument is curiously 
appealing. But what is there to be said? His concept of “ Christian 
reunion,” which underlies all he says, is presumably the impossible, 
meaningless concept of Modernistic theology. No matter how well 
intentioned, it can never lead anywhere except to a bleak disillusion- 
ment. Certainly, higher education will remain unrealistic and inade- 
quate so long as it insists upon ignoring the supretie realities of the 
Trinity and Incarnation, but a “higher criticism” interpretation of 
the dogmas of the Trinity and the Incarnation is not what is needed. 
Such appears to be Dr. Elliott’s interpretation. Perhaps, however, it 


is well that books like his are being written. Every thoughtful analysis 
of the basic weakness of contemporary education has its value. And 
though Dr. Elliott’s recommendations are largely unacceptable his 
analysis is penetrating and, at times, brilliant. 


ALFRED HorriGan. 
Nazareth College, 
Louisville, Ky. 


Wisdom and Responsibility. By Watrer Fates. Princeton University 
Press, 1946. Pp. 166. $2.50. 


Wisdom and Responsibility is offered by its author, Berlin born and 
educated Walter Fales, now teaching at Lincoln University, Penn- 
sylvania, as “ An Essay on the Motivation of Thought and Action.” 
Arguing from the parallel phenomenon of instinct in animals, he main- 
tains that man is determined by final ends, beyond his immediate 
knowledge, which account for his personality and constitute his will. 

The problem of values is central to the development of this thesis. 
For Dr. Fales a subjective value is “the weight which is ascribed to a 
motive when it is evaluated,” while objective values are “ abstractions 
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based on the experience of subjective values.” (p. 29) It is only with 
regard to their possible fulfillment in possible situations that objective 
values make sense. Man evaluates in accordance with his individuality, 
and values have no higher degree of reality than that which can be 
derived from their being potential developments of personalities. Man 
does not choose his individuality or the values that go with it. There is, 
furthermore, no definite order of rank among values. (pp. 3, 35-38) 

The author denies that there is any proof whatever that the center 
of our evaluation is once and for all set and fixed; “in time to come 
man may find himself pursuing ends hitherto unheard of, and if he does 
he will have the yardsticks at hand for measuring the progress he 
makes.” (p. 39) The idea of absolute values is unacceptable because 
the idea of absolute perfection is unacceptable. From an imperfect 
world it is not possible to conclude the necessary existence of a perfect 
being. The conception of the infinite is simple fallacious. Expressions 
like “absolute power ” “absolute knowledge,” and “ absolute justice ” 
are meaningless, and self-liquidating. “The idea of a most perfect 
personality simply does not make sense unless we know something about 
the environment of his personality, which we obviously do not.” (p. 45) 
All of which adds up to the conclusion that “the idea of God as the 
most perfect being is anthropomorphic and self-contradictory.” (p. 46) 

Dr. Fales concedes that this view seems to leave life without sufficient 
orientation. “ How do we know that the progress of human culture 
is leading somewhere and that human life has its meaning and dignity? 
Is life worth living?” (p. 48) To these queries he replies that man 
somewhat like animals, is determined by final ends which axe not an 
object of his contemplation although they account for his personality 
and constitute his will. Responsibility is the pressure which final ends 
exert upon him. “ We are never to know and analyze our final ends, 
but we cannot help assuming that they exist. There is circumstantial 
evidence for their existence as well as the testimony of an inner voice, 
commonly called conscience, which whispers secret knowledge into our 
ears.” (pp. 55-56) Thus the final ends are possible objects of our 
thinking, but “they lose the property of being final as we approach 
them in our thinking. They are knowable but inexhaustible ... The 
reasons we can give for what we do are never our ultimate reasons.” 
(p. 60) 

It is through his final ends that man is not only an individual but 
also, and even primarily, a member of a group, for it is “inherent in 
the conception of final ends that they be shared by many. Life would 
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be very dull for us if we ever felt lonesome with regard to our final 
ends.” (p. 68) It is the overlapping of individual ends oat accounts 
for the fact that there is solidarity among men. 

Feeling responsible for his final ends, man is confident that he has 
a right to realize the potentialities which are implied by his final ends. 
“There is no conviction more deeply rooted in us than that situations 
are solvable and that they must always remain a possibility to restore 
the unit of ourselves and our environment.” (p. 85) Man believes that 
his questions can have meaning and that there can be final answers 
to them. “ Our searching for knowledge is born of optimism. We feel 
confirmed by an inner voice which tells us that we are right in going 
ahead and in trying to find the answer.” (p. 102) 

The ultimate test of man’s constructive ideas is the way they serve 
to model and remodel the world until it appears adjustable to the scheme 
of his final ends. “ Everyone has his own conception of happiness and 
will interpret his world so as to get an optimum of satisfaction out of it.” 
(p. 147) Man, created as a being which is determined by final ends, 
“creates the idea of a world which is the virtual scene for the accom- 
plishments of his final ends.” (p. 161) 

If Dr. Fales ever succeeds in successfully answering his own question, 
“Ts Life worth living?,” the answer escaped the scrutiny of this 
reviewer. The process of human living, as depicted by the author, 
remains empty and unintelligible. The concept of “conscience” is 
introduced into his scheme without any serious attempt at explanation 
or justification. Most readers, as they close the book, no doubt will 
feel very much mystified about the nature and value of the “ final ends ” 
referred to so frequently. Dr. Fales’ “values” rest upon a most hazy 
and precarious foundation. The limitations of the method which 
attempts to contrive explanations of human values with the help of the 
data of animal psychology are more than usually evident in his treat- 
ment. The inadequacy of his metaphysical tools is lamentable. His 
examination of the argument for the existence of God, based upon the 
degrees of perfection, at no point shows any indication of his awareness 
of the traditional form of this argument. In the consideration of the 
attributes of a Perfect Being to ignore, as he does to all practical 
purposes, the doctrine of the analogy of being seems hardly phi- 
losophiecaliy respectable. 


ALFRED Horrican. 
Nazareth College, 


Louisville, Ky. 
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